How LETHAL INJECTIONREFORM CONSTITUTESIMPERMISSIBLERESEARCHON PRISONERS
Seema Shah**

This essay exposes how recent attempts at lefleation reform have involved unethical
and illegal research on prisoners. States are wayyhe doses and types of drugs used,
developing methods designed for non-medical priafiesls to administer medical procedures,
and gathering data or made provision for the gaithgof data to learn from executions gone
wrong. When individual prisoners are executed utigese conditions, states are conducting
research on them. Conducting research or expertiatiem on prisoners in the process of reform
is problematic because it violates ethical framekgoaind state laws.

The Supreme Court has recently taken up the clyslefn elucidating the standard for
determining the constitutionality of lethal injemti If the Court suggests an approach to lethal
injection reform that is akin to some of the mdreughtful and cautious approaches other courts
have proposed, the Court’s decision may also cemeina state laws or ethical precepts regarding
research with prisoners. Thus, this paper provid@sortant limitations on the kinds of reform
that may be permissible and outlines the open guesthat must be addressed before it can be
determined whether the risks and uncertaintiesliraain lethal injection can be remedied.

INTRODUCTION
The Supreme Court recently granted certiorari ideorto elucidate a standard for
applying the Eighth Amendment’s prohibition on draed unusual punishment to determine the
constitutionality of execution by lethal injectibn.Before this decision, execution by lethal
injection had come to a halt in eleven states assalt of dramatic evidence of the potential

problems with its implementatidn These problems led some courts to concludeasatyurrently

practiced, the lethal injection system is broked ams a substantial risk of involving cruel and
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unusual punishmerit. States applied varying standards for evaluatéigal injection, such as
“wanton infliction of pain,” “excessive pain,” “umgtessary pain,” “substantial risk,”
“unnecessary risk,” and “substantial risk of wantmd unnecessary paih."These standards
reflect confusion in the courts about how to deteemwhat, precisely, is wrong with lethal
injection. In misguided attempts to resolve theastainty about the amount of risk of pain
inherent in existing lethal injection protocols, mgastates began to reform their current lethal
injection procedures.

Yet in the extensive litigation and debate ovehdéinjection, one important issue has
been entirely neglected: attempts to reform letimection necessarily require states to
experiment with different procedures and revisarthethal injection protocols, and thereby to
conduct research on prisoners. The process dfioavand reform therefore comes into conflict
with regulations or policies governing researchpoisoners, with which states must comply.
Thus, attempts to develop appropriate lethal iijacprotocols in a manner that constitutes
experimentation on prisoners could require theafigeany prisoners as test subjects, in violation
of state policies, regulations, and ethical prexegturthermore, this conflict may ultimately be
irresolvable.

The potential scope of this problem is large. &s®vatates are conducting impermissible
research on prisoners, and the number of prisdneadved, although decreasing each year, is

troubling. In 2006, fifty-two people were put teath by lethal injection; sixty people were put to
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death in this manner in the previous yeaBince the reinstatement of the death penaltyit61
lethal injection has been used on 897 inmétes.

In this paper, | will first explain how lethal injdon protocols were developed and how
they have generally been implemented. Next, | didcuss the development of laws governing
research with prisoners. | will then analyze héw taws governing research with prisoners in
California, Florida, Ohio, South Dakota, North dara, Tennessee, and Maryland operate to ban
those states’ approaches to reform and attemptsvise their lethal injection protocols. In the
penultimate section, | will address potential obts to these arguments, and | will conclude
with an examination of whether and how the confletween the need for reform and the
impermissibility of research on prisoners mightrésolved.

l. DEVELOPMENT OFLETHAL INJECTIONPROTOCOLS

In 1977, Oklahoma pioneered the first lethal infectprotocof The protocol was
developed by two state legislators, State SenaibrDBwson and House Representative Bill
Wisemar, These two politicians approached medical soaef@ help in devising lethal
injection protocols, but their requests for assistawere denietf. Wiseman and Dawson then
contacted Dr. A. Jay Chapman, Oklahoma'’s Chief &diExaminer, whose initial response was
to demur because his expertise was in “dead bduliésnot [] in getting them that way””
Nevertheless, Wiseman and Dawson persuaded Dr.n@@mapo give his assistance, and he
devised a process that would involve an intraversalse drip, into which a lethal chemical

would be introduced The lethal chemicals he proposed were an ultatsttting barbiturate
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and a chemical paralytié. Chapman further suggested that the procedursagiam thiopental
as the barbiturate and chloral hydrate as the a®mpiralytic® However, the protocol was
designed to be vague and not specify the spetiimicals that would be used; at the time, it was
not clear when lethal injection would be implemeiter what drugs would be available at the
time it was put into practicg.

Dr. Stanley Deutsch developed a similar protocat thay also have served as a basis for
subsequent lethal injection methdfisDr. Deutsch was initially approached by Dawsodéwise
a method of lethal injection that was relativelgxpensive and more humane than the alternative,
which at the time was electrocutith Dr. Deutsch suggested the use of two drugs: taa-siort-
acting barbiturate followed by a drug that wouldate “a long duration of paralysis.”

Legislation implementing a lethal injection protbcdbased on Chapman’s
recommendations passed the Oklahoma Senate on Mart®77 and the Oklahoma House of
Representatives on April 20, 19%7However, it is unclear whether Dr. Deutsch’s inactually
informed Oklahoma’s protocol, because he provitiedsenators with information after the initial
passage of the statufe. At the time, officials with the Department of @ections were not
certain what drugs would be used in implementirgstatute; they assumed that new and better
drugs might be available when the statute was ot practice” The drugs that were used by
the Department of Corrections varied over time.Miay of 1978, the execution procedures used
in Oklahoma specified the following: “The executi@hall be by means of a continuous,

intravenous administration of a lethal quantitysoflium thiopental combined with either tubo-
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curarine or succinylcholine chloride or potassiumlodde which is an ultrashort-acting

barbiturate combination with a chemical paralytigeit.

In 1981, Chapman assisted the
Department of Corrections once more in creatingthal injection protocol by adding a third
drug to the cocktail—potassium chloritfeBy 2004, the Department of Corrections used sadiu
thiopental and vecuronium bromide, followed by getam chloridé?

Lethal injection protocols vary somewhat from stitestate. Although some states do
not specify a particular combination of drugs iaitHethal injection statutes, in practice, altsta
administer injections of a sequence of three drogsleled after Oklahoma’s three-drug
protocol?®® The first drug is a dose of sodium thiopental thauld not necessarily be lethal in
the time allotted for execution, but that is inteddo induce an anesthetic stateThe second
chemical is pancuronium bromide, a neuromuscutzckimg agent” Pancuronium bromide only
serves to paralyze the inmate, and does not réneénmate unconscious or unable to feel pain.
The final chemical administered is potassium chlariwhich is the agent that typically causes
death by inducing cardiac arrédt. All states also use a saline solution in betwées

administration of each chemical to prevent the wodihiopental and the neuromuscular blocking

agent from mixing and forming a precipitate whiahuld occlude the IV liné° If an inmate is
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not sufficiently anesthetized after the adminisoratof the first drug, “the inmate may suffer
excruciating suffocation caused by a paralyzingedof pancuronium bromidand the heart
attack induced by the potassium chloride,” but beeahe inmate would be unable to move, he
would be unable to communicate the experienceftérsng to execution witnessés.

In clinical practice, the use of anesthesia isfatlyeregulated, has been tested in clinical
trials, and is administered by practitioners whalengo years of specialized trainitfg. By
contrast, the use of anesthesia in lethal injeagtidhe United States has not been developed with
prior testing in clinical trial§® Many inmate-specific issues may complicate thaiatbtration
of anesthesia in the context of an execution, gioly the fact that a person anticipating an
execution might be fearful or anxious in a manhet tvould impede the effect of the anesthesia,
or the likelihood that inmates with histories ofahic substance abuse may have a high tolerance
for sedatives and may require larger than normsésiéor any anesthetic effétt.

A nationwide survey of lethal injection protocol®onducted through the use of
guestionnaires in 2001, and repeated in 2005, mated that the criteria set out in most lethal
injection protocols failed to specify necessaryiniation, which “heightened the likelihood that
a lethal injection would be botche®.”Additionally, the details that were provided ofiecluded

errors®® In 2005, the study’s author found that there ¢ @ national consensus on how to
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conduct lethal injection, and that the details oftpcols are often left to be worked out by
Department of Corrections personfiel.

I. RECENTPROBLEMS WITH EXECUTIONS BY LETHAL INJECTION

Not only has the process by which lethal injectiess developed raised concerns, but
problems with lethal injection have also been dizcally demonstrated. Since 1985, at least
thirty lethal injections have been prolonged beeaegecutioners had great difficulty finding
suitable veins in which to inject the cocktail alugs® Several inmates have shown signs of
experiencing significant pain after administratifriethal injectior®® In 1998, Texas conducted
the longest execution on record—the execution dafstetwo hours? In May 2006, the State of
Ohio ran into several difficulties during the extion of Joseph Clark: According to reports
made by members of the execution team, they ilyittalok several minutes to find a vein in
which to inject the drug&. The vein then collapsed, and Mr. Clark had taipitand inform the
execution team that the procedure was not workingn autopsy revealed that Mr. Clark had
nineteen needle puncture marks and signs of papasemjection of drug& A medical
examiner in Michigan who reviewed Mr. Clark’s exgoo called the persons inserting IV
catheters “incompetent® All told, Mr. Clark’s execution lasted for ninetyinutes®

Later that year, Angel Diaz’s execution in Floridated a full thirty-four minutes before

the declaration of deaffi. Mr. Diaz continued to move, squint, grimace, atigmpt to speak
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after the first injection was thought to have beeministered® An autopsy revealed that the
medical personnel inserting the IVs into Mr. Diaildd to place the IVs inside his veitisThe

tip of each IV pierced the veins and was placethénsoft tissue of his arm$. As a result, the
chemicals were injected directly into the tissueMif Diaz's arms, and he sustained internal
chemical blisters that were approximately one fioolength® The failure on the part of the
execution team to deliver the execution drugs to Biaz's venous system effectively, and
instead into his arm tissue, prevented any of tiugg and especially the anesthetic drug, from
taking effect as intended. Exacerbating the already devastating problemisplacement of the
IVs, the execution team failed to administer thegdrin the correct order, likely resulting in Mr.
Diaz feeling the excruciating effects of pancuremioromide before the effects of thiopental.

In hearings in a recent California lethal injectiase, the court noted that “anomalies in
six execution logs raise substantial questionsoagvhiether certain inmates may have been
conscious when pancuronium bromide or potassiumridel was injected™ In fact, the court
noted that, based on the heart rates recorded @xegution log, there was a high likelihood that
in the California execution of Robert Lee Massie March 27, 2001, Massie may have been
awake when injected with potassium chloride, whidghtrue, would indicate that Massie
experienced tremendous suffering before his d&ath.

Il THE HISTORY OFRESEARCH WITHPRISONERS

Research “refers to a class of activities designetbvelop or contribute to generalizable

knowledge.®® By contrast, medical practice involves “a clagsactivities designed solely to
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enhance the well-being of an individual patienclient.”® The critical distinction here is that
standard medical practice typically requires aorable expectation of success and is aimed at
improving the health of one particular patient, véaes research is aimed at developing
knowledge that can be used to benefit societyothrer words, the distinction between medical
practice and research is not solely based on thertainty of the outcome. Although medical
practice may involve some uncertainty because dlividual variation in physiology or
behavior® uncertainty about some important scientific quesiis what drives the conduct of
research. To develop knowledge about a sciemtifimedical question that can be generalized to
many others, however, individual subjects involvadresearch take on some risk of being
harmed. This risk of harm is what raises the nsatient ethical issues in research with human
subjects: “By placing some people at risk of h&wnthe good of others, clinical research has the
potential for exploitation of human subjects. E#hirequirements for clinical research aim to
minimize the possibility of exploitation by ensugithat research subjects are not merely used but
are treated with respect while they contributehtogocial good”

Over the long history of research in the Unitedi€daresearch conducted on prisoners
has unfortunately involved many examples of expt@h. During the 1950s, researchers studied
more than one hundred inmates in the Ohio stasepsystem by injecting them with live cancer
cells in order to determine how the human bode#ilbff cells®*® “From 1962 to 1966, . . . 33
pharmaceutical companies tested 153 experimentglsdxt Holmesburg Prison in Philadelphia,

including a Retin-A (tretinoin) study in which resehers did not seek informed consent and
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prisoners were not adequately treated for pHin.”In fact, prior to the early 1970s,
“approximately 90% of all pharmaceutical researdisveonducted on prisonef8.” Yet, the
studies described above and other scandals, sutie aiskegee experimefitled the public to
become wary of medical experimentation on instinalized population¥. Consequently, the
practice of research with prisoners in the Unitéates began to come under increasing scrutiny
in the 19608 Several states and the Federal Bureau of Pristoek the drastic step of banning
research on prisoners altogether, citing concerngerploitation, secrecy, danger and the
impossibility of obtaining informed conserft*’

In 1987, perhaps also in response to public coscabout exploitation, the American

Correctional Association (*“ACA”), an associatiorathdevelops standards for accreditation for

oL Lawrence O. GostirBiomedical Research Involving Prisoners: Ethicalues and legal

regulatlon 297 JAMA 737-740, 737 (2007).
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year study of the long-term effects of syphilisheTPHS drew its subjects from poor African-American
men afflicted with the disease, but failed to imfioany of the 399 participants about their diagndhis
possibilities for treatment, or what they couldtdgrevent transmitting the disease to others. Withe
study began, the available treatments were toxdcadimjuestionable efficacy. However, in 1947, timgent
by penicillin became the standard of care to cheediseases. The researchers continued withubg st
order to obtain data they knew they could not abtaherwise, and even thwarted efforts by the study
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terminated.)
o4 Hornblum,supranote 57, at 1437.
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as reprinted iM2 Fed. Reg. 3076-77 (1977) [hereinafteP8R1].

Gostin,supranote 58, at 737. Additionally, the National Coragidn for the Protection of
Human Subjects in Biomedical and Behavioral Reseass formed in the mid 1970s to make
recommendations for research regulations. TheoNatiCommission developed recommendations that
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46 (2005).
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departments of correction across the country,iedtif mandatory standard that prohibits the use
of prisoners for medical, pharmaceutical, or cosmetperimentatiofi® This standard was last
reviewed and amended in 2083.Accreditation by the ACA depends upon compliamgth
ACA standards, which suggests that in order toivecACA accreditation, state Departments of
Correction would have to adopt this standard prighdp medical, pharmaceutical, or cosmetic
researcH’

V. STATE-BY-STATE ANALYSIS OF LETHAL INJECTIONREFORM AND POST-

RESEARCHREGULATIONS

A CALIFORNIA
On December 15, 2006, Judge Jeremy Fogel of theéh&lor District of California

determined that “California’s lethal-injection poobl—as actually administered in practice—
create[s] an undue and unnecessary risk that aaténwill suffer pain so extreme that it offends
the Eighth Amendment® In particular, the court noted that “anomaliessin execution logs
raise substantial questions as to whether certamates may have been conscious when
pancuronium bromide or potassium chloride was tej@&? In general, the court found that the

protocol lacked “reliability and transparendy.” Judge Fogel also concluded that the system

&8 American Correctional Association, A.C.A. Stardl&d-4402 (January 2003, 4th ed.). Thisis a
mandatory standardSeeA.C.A. Policy,
http://www.aca.org/government/policyresolution/viesp?ID=38&origin=results&QS="PoliciesAndResol
utionsYMGHFREName=research&reversesearch=false&v@b0&union=AND&startrec=1&top parent
6—9360 q

0 American Correctional Association, ExplanatiorHafw to Seek Accreditatiomyvailable at
http://www.aca.org/standards/seekifiigst visited Mar. 23, 2007).

n Morales v. Tilton, 465 F. Supp. 972, 974 (N.DI.@806). Judge Fogel previously denied a stay
in the case, but required that medical profess®tralned in anesthesia be present at the exectis

was appealed, and the Ninth Circuit further requiteat these medical professionals intervene ahevh
the execution in the event something went wromgresponse, the American Medical Association issued
statement that it would be unethical for physicismparticipate in the administration of lethal gswuring
an execution. Because no physicians could be ftuparticipate in the execution after this direefi
Morales’ execution was effectively stayed indetevanély. The December £5uling has suggested an
approach the state can take to reform the letlattion system, and the state has subsequentlgetbai
new protocol attempting to comply with the courtiing.

S d. at 980.

s d. at 981.
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could be fixed* and directed the state to revise its procedurdscarrect the flaws in its lethal

injection system.

The court explicitly deemed the state’s prior afesrio reform its lethal injection protocol
inadequate. Previously, the state had “tweakeel’ptiotocol by adjusting the dosages of the three
drugs in the lethal injection protocol and requgrithe continuous infusion of sodium thiopental
into an inmate throughout the proced(iréThe court was particularly troubled by the fawtttthe
changes were not systematic, and that the partssnm the changes did not consider several
important issues, including the training of the rbens of the execution team, the administration

of drugs, and monitoring or preparation of adeqeatution logs and other recor@s.

Aside from these procedural deficiencies, the ctouhd the previous protocol inadequate
because the record before the court was “repleth ewvidence that in actual practice [the
protocol] does not function as intendéd.”The court required the Governor’s office cargfull

revise the lethal injection procedures by undenigki

a thorough review of the lethal-injection protocoicluding,
inter alia, the manner in which the drugs are injected, thams
used to determine when the person being executsdldsa
consciousness, and the quality of contemporaneecsrds of
executions, such as execution logs and electramgnatins, likely
will be necessary. To be meaningful, such a revigy require
consultation with independent experts and with wthe
jurisdictions, and it must be undertaken with opesanto the idea
of making significant improvements in the “infrastture” of
executions?

The court additionally suggested that the statédcowdify the protocol such that it requires the

administration of an anesthetic agent alone incefitly large doses to cause de&th.

“ Id. at 977.

& Id. at 979.

& Id.

L Id. at 979.

8 Id. at 975.

& Id. at 983-84.
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On May 15, 2007, the State of California respond@ll a revised operational procedure
for execution by lethal injection. Under its owerrhs, the procedure is to “be reviewed and/or
revised annually in the month of June or at additidcimes as neede®” The procedure provides
“the direction and process for execution by letimgction,” and cites California Penal Code
Section 3604(a), which permits the Department ofr€&mions to specify “the substance or
substances to be injected in a lethal quantityiciafft to cause deatff”” The statute does not
specify what these substances are, the order iohwthey should be injected, or the appropriate
doses. Presumably, the Department of Correctiasahange the procedure at any time without
legislative amendment. More recently, a Marin GguBuperior Court has held that the state of
California must comply with the Administrative Peslures Act and publish its lethal injection

protocol to obtain public commeftt.

Turning to the features of California’s proposedsed lethal injection protocol at issue
here, the protocol designates the Associate Wanflehe Specialized Housing Division as the
Lethal Injection Team Administrator, who is assigveth the bulk of the managerial and other
duties®® Additionally, the procedure describes a new leihgection facility that is under
construction in the California State Prison at &arentin®* The procedure creates teams of
prison officials responsible for security, intraveis access, infusion, and record keepingdt

also sets minimal criteria for determining the cosifon of these teams, such as excluding

8 San Quentin Operational Procedure 0-770-1 (Ma2087) at 1,
http://www.law.berkeley.edu/clinics/dpclinic/LetthajectionDocuments/California/Morales/Morales%20D
ist%20Ct/2007.05.15%20protocol%20review.pdf (lasited Sept. 25, 2007) [hereinafter May 2007
Procedure].

8 Id. at 2.

82 Weinstein H. Judge bars new plan for executibos.Angeles Timedlovember 1, 2007:B3.
Incidentally, Judge Fogel has also stayed the pdings inMorales pending the outcome tie Supreme
Court litigation. SeeMorales v. Tilton, No. 06-00219 (N.D. Cal. Nov.Z)07) (Order granting parties’
joint request to vacate case management schedule).

8 Id. at 2.
84 Id. at 3.
8 Id. at 9.
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individuals who have disciplinary infractions oreihrecords from participating in executidfis.
The protocol also mandates lethal injection simoitabn a monthly basf€. This regular training

is designed to identify “[p]otential problems amtommendations for avoidance or resoluti®n.”

The record-keeping and documentation requirememtthe protocol are extensive. An
individual designated as the litigation coordindismresponsible for the security of all documents
generated prior to, during, and after the Leth@dtion process® In fact, “[e]lach element of
the Lethal Injection Protocol will be documenteddynember of the Record Keeping Teath.”
Immediately after an execution has been conduthked| ethal Injection Team Leader must fill
out an execution report, and each team member mhostment his or her “actions and
observations during the executioh.”Logs are to be kept by the teams responsibledourity,
the intravenous lines, infusion, and the emergemarations centéf. The associate warden, in
the Specialized Housing Division, is tasked witfereng the inmate for a “vein assessment to
determine the size, location, and resilience ofvies in the inmate’s anticubital [sic] areds.”
The protocol also instructs that alternative iriearsites such as the forearm, wrist, back of the
hand, top of the foot, and ankle, lower leg, oteothppropriate locations may be considered if the
forearm is not an appropriate injection Sfte.The associate warden must schedule “[d]aily
training and preparedness exercises on each dhtke days prior to the executiofi,”and, in

concert with the Lethal Injection Team Leader, moistain the necessary chemic&lsThe

86 Id. at 9.
87 Id.
88 Id. at 12.

8 Id. at 14;see alsad. at 49 (“The Litigation Coordinator will (a) Asselelall appropriate reports

and maintain the Master Execution File of recomtgarding the execution in the Litigation Coordimato
office.”)
% Id.; see alsadd. at 19.

9L d. at 15.

92 Id. at 16.

% Id. at 23. “Antecubital” refers to the “inner or friosurface of the forearm.” Sééerriam-
Webster Medical Dictionargvailable athttp://www2.merriam-webster.com/cgi-
bin/mwmednim?book=Medical&va=antecubital.

94 May 2007 Procedursupranote 80, at 24.

9 Id. at 36.

% Id. at 38.
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protocol does not appear to state how many hodsdan execution the inmate’s last meal will

be served’

The administration of the injection itself is gowed by a unique procedure, one which
does not describe any basis in standard medicatiggaor mention any evidence supporting the
effectiveness of the procedure. The procedurelwegatwo trays of eight color-coded syringes,
one primary tray and one back-up tPy.A record keeper must observe and document the
preparation of the cocktail of drud’. The Intravenous Team ensures that the restiglated on
the inmate do not interfere with inserting the esins, and then instructs a member of the team in
the infusion room to initiate the IV dri1|8(.’ Further, a member of the Intravenous Team has the
responsibility of assessing the inmate’s consciesssrihroughout the execution from within the
execution room® Two intravenous catheters are to be inserted,obwehich is designated as
the primary cathetéf” The chemicals on the primary tray are to be tejgdnto the inmate

through the primary cathet&

The process starts with the insertion of syringewiich is a 60 cubic centimeter syringe
containing 1.5 grams of sodium thioperfdl.A member of the record keeping team then begins
a ten-minute countdowf®> In the meantime, a member of the intravenous teasesses the
inmate by “brush[ing] the back of his/her hand otlee condemned inmate’s eyelashes, and
speak]ing] to and gently shak[ing] the condemneuaite.*® If the inmate is unresponsive, then

he is deemed to be unconscidUsOnce this determination is made, another 1.5 grainsodium

o7 Id.

% Id. at 42.
9 Id.

100 |d

101 |d

102 Id. at 47.
103 |d

104 Id. at 47.
105 |d

106 Id. at 47-48.
107 Id. at 48.
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thiopental is injected into the inmaf&. Subsequently, a saline flush is administered, arttis
point, the inmate’s consciousness is re-assessethdyame eyelash-brushing and shaking
method'® If the inmate is determined to be consciousjrfection through the primary catheter
is discontinued, and the sequence is repeatedghritne back-up catheter using the materials on
the back-up tray®® If the member of the intravenous team determithes the inmate is
unconscious, the chemicals designed to cause deathdministerett’ First, 50 milligrams of
pancuronium bromide (the chemical that causes yssjlare injected® Then another saline
flush is administered, and two doses of 100 ml ofagsium chloride are administergd.
Throughout this process, team members are reqtiretbcument their observatioh$. If the
inmate is still alive after being injected with afl the chemicals, the process is restarted wih th
chemicals from the back-up tr&y. Finally, after the execution, the Intravenousmiés required

to “crimp closed and disconnect all intravenougdifi but not to remove them; the lines are to be

left in place in case the Marin County Coronereiguired to review thert®

There are no dramatic differences between thisopobtand the previous protocols—the
same chemicals are used, and in the same sequmende,slightly different amounts. The new
protocol requires a larger dose of sodium thiofdettan the protocol developed in March 6,
2006, but a smaller dose than was used in the 2883on of the protocol, a larger dose of

pancuronium bromide, and less potassium chidfide. Significantly, these attempts to modify,

108 |d
109 |d
110 |d
111 |d
112 |d
113 |d
114 |d
115 |d
116 Id. at 49.

17 CompareMay 2007 Procedursupranote 80, at Wwith San Quentin Operational Procedure O-

770-1 (March 6, 2006) at 25 (requiring the injectaf 6.5 gm. sodium thiopental, 40 mg. pancuronium
bromide, and 240 m.Eq. potassium chlorid8ge alséGan Quentin Operational Procedure 0-77901 (June
13, 2003) at 26 (requiring the injection of 5.0 gmdium thiopental, 50 mgm. per 50 cc. pancuronium
bromide, and 50 ml/Eq potassium chloride),
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reform, and fix California’s lethal injection pratol contravene a provision of the California
Penal Code, which provides that “no biomedical aede shall be conducted on any prisoner in

this state 8

Principles of statutory construction guide courtghe application and interpretation of
statutes. A court must first “look to the languagehe statutes, giving the words their usual and
ordinary meaning®® “If the words are unambiguous, ‘we presume tlemakers meant what

120 To determine whether lethal

they said, and the plain meaning of the languagems.
injection procedures would be prohibited under@adifornia Penal Code, courts applying these
principles to the penal code sections governingaeh with prisoners would first examine

whether the meaning of the statutory text is amiugu The statutory language is unambiguous

in its prohibition of biomedical research on alilspners in the state of California.

Legislative intent is also consistent with thisemgretation. Until 1985, the statute
prohibited biomedical research performed “withdwe informed consent of the prisoner”, which
is a much more permissive approach to researcterthts language, some biomedical research
would be allowed as long as the prisoner enterealtime study voluntarily?® The legislators
deleted this phrase in 1985, changing their ratftivpermissive stance on research to a
prohibition with only two limited exceptiond> Additionally, one limited exception that
remained in the law in 1985 was repealed in 895Courts presume “that the Legislature by

deleting an express provision of a statute intenaleslibstantial change in the lai%"” The

http://www.law.berkeley.edu/clinics/dpclinic/Let8a20Injection%20Documents/California/Morales/Mora
les%20Dist%20Ct.Cp/Ex%20A%20t0%20TRO%20motion%20¢Bdure%20N0.%20770).pdf.

118 CAL. PENAL CODE § 3502 (2007).

19 Roland v. Superior Court, 124 Cal. App. 4th 1882 (2004) (citing People v. Lawrence, 25 Cal.
4th 219, 230-31 (2000)).

120 Id. (quoting Day v. City of Fontana, 25 Cal. 4th 2882 (2001)).
121 CAL. PENAL CODE § 3502 (2007) (1985 Amend. notes).
122

Id.

123 Id. This exception permitted research on wards efthte with regard to nutritional

supplements, such as vitamins.
124 People v. Dillon, 668 P.2d 697, 712 (Cal. 1988)oting People v. Valentine, 169 P.2d 1, 14
(Cal. 1946) and citing People v. Schmel, 126 Cptr 817, 319 (Cal. Ct. App. 1975)).
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legislature’s deletion of these exceptions to tlatute therefore reflects its intention to make the

statute more protective of prisoners and the pitibibon research more absoldf.

In 1989, the legislature further modified the d@tto ensure that prisoners were not
prevented from accessing medically-indicated dargseatment$?® The legislature added Penal
Code section 3502.5, under which physicians mayigeoprisoners with medically-indicated
drugs that are only available through researchatare considered investigational new driigs.
However, the drug must be in the patient's bestica¢dnterest, and the patient’s informed
consent is necessaly. The legislature amended the statute upon findhmy, “state law
designed to protect prisoners from inappropriateioz experimentation has had the unintended
effect of preventing prisoners from having accesdrugs or treatments which might be required
for good medical care® To avoid this outcome, the legislature createdemreption under
which an experimental drug may be provided strifdglythe purpose of treating a patient who has
a medical need for that drug. Thus, this modifasateflects an important distinction drawn by
legislators between allowing the use of an expeantalaentervention for an individual prisoner’s
benefit (or the provision of research as treatmeantl prohibiting the conduct of biomedical

research for other purposes, including to colletador the benefit of society.

Turning to the language used in the statute itd@imedical research is defined as
“research relating to or involving biological, medl, or physical sciencé® Thus, the term

“biomedical” broadly encompasses scientific invgstion, and specifically refers to medical

125 See, e.g.People v. Corey, 581 P.2d 644, 648 (Cal. 197@&dluding that by deleting an statutory
exception for peace officers engaged in part-timeqgd for private employers, the Legislature inteddhat
the statute should apply broadly to all policeadfs, regardless of whether they were engagedhilicpar
private employment at the time of the violation}jkérian v. Barry, 242 Cal. Rptr. 312, 318 (Cal. 8pp.
1987) (determining that the deletion of a qualifica regarding mandatory reporters of child abuse
“evidences a legislative intention to grant abseiatmunity to persons required to report suspectses
of child abuse”).
126 CAL. PENAL CODE § 3501 (2007) (1985 Amend.).
127 CAL. PENAL CODE § 3502.5 (2007) (1989 Amend.).
zj CAL. PENAL CODE § 3502.5 (2007) (1989 Amend. notes).

Id.
130 CAL. PENAL CODE § 3500 (2007).
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research. The term “research” refers to “a cldsxtvities designed to develop or contribute to
generalizable knowledge such as theories, prirgiglerelationships, or the accumulation of data
on which they may be based, that can be corrolmbrayeaccepted scientific observation and
inferences®! Furthermore, a “research protocol” is “a formatdment setting forth the explicit

objectives of a research project and the procedafesvestigation designed to reach those
objectives.** The plain language of the statute therefore sstggehat an activity would be

prohibited if it relates to medical science; resuft the production of a formal document that
provides details, parameters, and the purposdweddtivity; has explicit objectives to develop or
contribute to knowledge that can be applied geherand is designed to reach those

objectives:®

The revised lethal injection protocol developedthy state of California clearly shares
these features of research. First, it involvesioadcience in that it requires the injection of a
combination of drugs in order to cause the cessaifobodily functions and ultimately, death.
Second, it is designed to contribute to generdkzkhowledge by developing procedures that can
be used to execute future inmates within constihati parameters. The protocol’s objective is
“to establish appropriate guidelines for the exrubf condemned inmates in compliance with
the laws of the State of California and the Unifdtes.*** More specifically, the protocol is an
attempt to reform the previous lethal injectiontpoml by delineating new procedures for the
“care, treatment, and management of condemned @syiatfor the selection, training, and

oversight of the Lethal Injection Team,” “specificties and responsibilities of personnel,” and

131 Id
132 Id

133 Compareid. (describing and prohibiting biomedical reseansfth Cal. Penal Code § 3501 (2007)

(describing and permitting behavioral research)sdction 3500(a), “behavioral research” is defiasd
“studies of human behavior, emotion, adaptationd@®mning, and response in a program designedd t
hypotheses through the collection of objective data

134 May 2007 Procedursppranote 80, at 1.
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“Itlo ensure direct supervision and managerial siggt of the Lethal Injection procesS™
Thus, the changes in the protocol are designedei@te procedures that can work for the lethal
injection process as it is applied to future inreated in accord with the law. In other words, the
protocol is designed as an attempt to codify gdizatde knowledge about the lethal injection
process that can make the process effective arad fegall inmates who undergo it. Yet the
method by which this reform is occurring offers guearantee of success and relies on untested
elements that may or may not work. Moreover, thaqeol itself anticipates that it will work

imperfectly as it is subject to revision at least@ally, but perhaps more often than that.

The elements of the protocol that are still beiegted include: (1) the presence of non-
medical professionals; (2) the administration ofigdr in particular amounts, in a particular
combination, and within a certain amount of timeraéating; and (3) the conditions that inmates
may have and how the protocol will be modified @sponsé®® Moreover, the protocol is
designed to reach its objectives by requiring massimounts of data-gathering and at least

annual revision of its terms.

One untested element of California’s lethal in@etprotocol is the administration of
euthanasia by non-medical professionals. The Dmeat of Corrections is testing novel
methods designed to allow non-medical professiot@ladminister medical procedures safely
and effectively. Judge Fogel stated a preferenceafmedical professional to administer the
anesthesia and be involved in the administratioretial injection. However, because the
American Medical Association, the American Nurs@ssociation, the American Society of
Anesthesiologists, and the National Commission omréctional Health Care have propounded

ethical guidance that opposes the participationtheir members in execution¥, medical

135 Id

136 Additionally, the State of California has builhaw lethal injection facility at San Quentin timt

meant to correct some of the problems that arofieeipast.Seeid. at 3. This may be another
experimental element of the protocol.
137 Roko,supranote 6, at 2799-2800.
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professionals who are willing to assist with letlméction have become very difficult to firidf.
Therefore, Judge Fogel noted that non-medical psideals and those who have not received
formal medical training may be able to adminiseghal injection. The revised protocol involves
methods for administering lethal injection suchhasing two trays of injections that are color-
coded and designed to be administered in order,spadifying that the inmate’s eyelashes be
brushed and that he be gently spoken to and shakextheds that seem to be tailored to a non-
medical professional. Additionally, these proceduare to be practiced at regular intervals and

revised as needed.

By contrast to the minimal requirements placed om-medical professionals monitoring
an inmate’s consciousness, the American SocieAnekthesiologists has rigorous standards for
basic anesthetic monitorifdf. These basic requirements include that qualifie@sthesia
personnel must be present and the patient’'s oxyigenaentilation, circulation, and temperature
must be continually evaluatéf. The presence of qualified anesthesia personreekignificant
protection for patients undergoing anesthesia Isxao be qualified requires years of training
and experienc¥! The novel training of non-medical professionaldiie California Department
of Corrections to perform medical procedures iafe and effective fashion does not appear to be
based on evidence or experience of training megicdessionals, and is set to be revised at least
annually. Without evidence to believe that non-ioaldprofessionals will be able to perform
these tasks safely and effectively, the developroétiiese procedures will necessarily involve a

process of biomedical research, under the statdiefigitions>*?

138 d. at 2800.
139 See generalhAmerican Society of Anesthesiologists, Standaod$fsic Anesthetic Monitoring
(Oct. 25, 2005), http://www.asahg.org/publicationsl&ervices/standards/02.pdf.
140
Id. at 1.
141 SeeAmerican Society of Anesthesiologists, Patientd&adion Brochure: The Medical Specialty of
Anesthesiology, http://www.asahq.org/patientEdwsdspecialty.htm (last visited Aug. 28, 2007).
142 SeeCAL. PENAL CODE § 3500 (2007).
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The dosages of the drugs being administered aoceexiserimental. Contrary to Judge
Fogel's recommendation following the extensive ewiihry hearings he held on the matfér,
the Department of Corrections modified the amowfitdrugs in a seemingly ad-hoc fashih.
The new protocol does not offer an explanation bfwhese dosage amounts were chosen, nor
does it cite any authority or evidence for thisisien.*> Additionally, the new protocol does not
indicate how long after eating an inmate could kecated, despite the fact that the consumption
of food too soon before the administration of aestnetic can cause an inmate to chidke.
Although the protocol makes provisions for medieahminations of the prisoners and various
sites on which injections may occur, it does nacdy procedures for inmates who present
particular physical conditions that may make ifidiflt to administer an injection. “[P]hysicians
have particular difficulty finding suitable veinsmang individuals with diabetes, heavily
pigmented skin, obesity, or extreme muscularitywedl as the very nervous or drug users.
Nearly one quarter of prison inmates’ veins mayiriaecessible ‘because they are deep, flat,
covered by fat or damaged by drug usé’”” Given these uncertainties, and the fact thas it i
unclear how the California Department of Correctiomade the determination that these
procedures would be safe and effective for inmaitegs possible, if not probable, that the
administration of these procedures will lead tdficlidties with executions in the future. It
appears that the Department of Corrections is pegljgf@r such an eventuality and plans to revise
the protocol at least annually if problems ariséhe test subjects who will be experiencing
firsthand these hiccups and deficiencies in thdéopm are the inmates who will be executed

under its direction.

143 Morales v. Tilton, 465 F. Supp. 972, 983-84 (Nd2l. 2006) (noting that a large enough dose of
the anesthetic would likely be the most effectine painless way to cause death).

1ad See supraote 14.

145 See supraote 80, at 47-48.

146 Denno,supranote 17, at 123 (“[I]f the inmate ingests fooddoink six-to-eight hours before the
execution, the inmate may choke or gag when sodhiompental is injected.”)

147 Id. at 109-110 (quoting Thomas O. Finksthal Injection: An uneasy alliance of law and
medicine 4 J.LEGAL MED. 383, 397 (1983)).
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Furthermore, large amounts of data are to be gadhemnder the new protocol. Given the
long history of problems with executions in genéfand lethal injections in particular, courts
seem to be anticipating that it will take some titneperfect lethal injection, and that record-
keeping will assist in the process. Californiasised procedure also reflects these concerns, as
it provides for a Litigation Coordinator, intravarelines being kept in place after an execution is
over, and logs and record-keeping by members of/#nmus teams involved in the execution.
Perhaps keeping detailed records of an executiafd aeate some accountability that may, in
turn, encourage more responsibility by the exeoutmam, but it could also detract from the
attention that a member of the execution team payen inmate during an execution. In the
event that something does go wrong, the fact tatiléd records were kept would do nothing to
help the inmate who was suffering, and the needefoord-keeping could further cause a delayed
response in case something goes wrong. Even asguinat one person was designated to be the
record-keeper, that person would be prevented femponding and helping the team address the
crisis at hand. Critically, the fact that the netare kept by the Litigation Coordinator suggests
that the goal of this record-keeping has to do vutiire legal challenges. To demonstrate to a
court that a procedure has been developed thainistitutional, effective, and generalizable to
other inmates, records of individual executions regeessary. The detailed record-keeping is a
requirement with an eye to future litigation antufe refinement of the lethal injection protocol,
and is not merely in place to ensure that any iddad execution avoids the risk of cruel and

unusual punishment? These records will help determine what new proisl@arise and how to

148
149

SeeRadeletsupranote 38.

Although the state of California is attempting ek elements of the new protocols and changes
secretsee, e.g.Morales v. Tilton, No. 06-00219, (N.D. Cal. Ja8, 2007) (state motion for a protective
order for the deliberative process of producingw fethal injection protocol), which would prevene
public dissemination of information that typicattgnstitutes research, it is not clear that thisesscis
constitutional. However, there is a historic righitaccess to judicial proceedings that requiresesdegree
of publicity for criminal proceedings. Richmond Newspapers v. Virginihe United States Supreme
Court found that “[tjo work effectively, it is imptant that society’s criminal process ‘satisfy the
appearance of justice,” and the appearance ot@istin best be provided by allowing people to ofesir”
448 U.S. 555, 571-72 (1980). Moreover, the Coatéd that, the First Amendment disfavors
governmental limitations on the dissemination dbimation. 448 U.S. at 575-76 (“[T]he First
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fix them, thereby enabling the Department of Cdioss to utilize the experiences of prisoners

whose executions have not gone as planned to imgie/process. Thus, this data-gathering is
designed to take the knowledge from the use ofstedieprocedures on inmates, codify it, and use
it to generalize and generate new and improvedeohaes that can be defended in the context of

litigation, which can be accurately described agaech.

The one exception to the California Penal Codedhimition on research with prisoners
does not apply to the process of reforming lethg@dtion. The exception provides that prisoners
may have access to experimental treatment whehysigan determines that access to that drug
is in the best medical interest of the patient, tralpatient has given informed consent.”In
interpreting this statute, its plain language seé¢msndicate that a drug may be given to a
prisoner if it is in the prisoner’s best interestélethal injection reform is in the prisoner'sdt
medical interests because it improves the procédstlwal injection, at first glance, it seems
possible that this statutory exception would cdeéral injection reform. However, it strains the
notion of treatment to allow the experimental pstom of a drug that causes death to be
considered in the best interests of the patientreldver, legislative history counsels against such
an interpretation of the statute. The legislatlagified that in crafting this exception, “it ibe

intent of the Legislature by this act to providéspners access to certain investigational drugs or

Amendment goes beyond protection of the presstenddlf-expression of individuals to prohibit
government from limiting the stock of informatiomin which members of the public may draw.”)
(quoting First Nat’l Bank of Boston v. Bellotti, 83J.S. 765, 783 (1978)). In the casezdbbe Newspaper
Co. v. Superior Courthe Court allowed some restrictions on publicessao trial proceedings provided
that the state demonstrate a compelling reasoseftnecy and that the closure of proceedings tptbéc
is narrowly tailored to serving that compellingsea. 457 U.S. 596, 513 (1982). Additionally, Niath
Circuit has explained that, “[iindependent publicwsiny - made possible by the public and media
witnesses to an execution - plays a significarg nolthe proper functioning of capital punishmeAt
informed public debate is critical in determiningeather execution by lethal injection comports iitie
evolving standards of decency which mark the pregf a maturing society.” Cal. First Am. Coatitiv.
Woodford, 299 F.3d 868, 876 (9th Cir. 2002) (quofimrop v. Dulles, 356 U.S. 86, 101 (1958)). The
constitutional considerations favoring public accasd scrutiny regarding capital punishment wefigh i
favor of ensuring public access to information atlethal injection protocols to enable appropriatélic
scrutiny. Thus, the outcomes of the process dfirgf lethal injection protocols will likely be
disseminated to the public, as research resulisaljp are.

150 CAL. PENAL CODE § 3502.5 (2007).
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treatments on the same basis that they are madatdedo patients outside the prison settify.”
Lethal injection is not made available to patiemisside the prison setting even when patients are
prepared to give their informed consent; voluntagtive euthanasia is against the law in
California and most other jurisdictio. Therefore, the exception for experimental treame

would not apply to lethal injection research orspners.

The California Penal Code therefore applies to ibpiblthe methods by which the
California Department of Correction is attemptingréform its lethal injection procedures. The
intent and letter of the statutory provisions i t@alifornia Penal Code are in accord here:
prisoners should be protected from biomedical v@etions that may expose them to excessive
risk. One potential argument to the contrary igt tthe California Penal Code also provides
acceptable methods for the punishment of deathidivad “intravenous injection of a substance
or substances in a lethal quantity sufficient taseadeath, by standards established under the
direction of the Department of Correctiort8®” A court may find that these two sections should
be harmonized, and the intent of the legislaturdccaot have been to prohibit lethal injections.
If a court were to make such a finding, howevenyduld have to redefine the intent of the
legislature narrowly so as to avoid a particulaicome, and ignore the more general intent of the
legislature to prevent risky biomedical experiméontaon prisoners. Furthermore, what is at
issue here is the attempt by the California distraurt to_reformethal injection procedures (not
the statute permitting execution by lethal injestior he only way to fix this broken system is not

permitted under the California Penal Code.

151 Id.

152 CAL. PENAL CODE § 401(2007) (“Every person who deliberately aifsadvises, or encourages
another to commit suicide, is guilty of a felony$ge alsdNash. v. Glucksberg, 521 U.S. 702, 716 (U.S.
1997) (noting that most Western democracies haiariket prohibition on active euthanasia and that
California has banned assisted suicide since 19&5¢o v. Quill, 521 U.S. 793, 796 (U.S. 1997) (ngt
that “[iln New York, as in most States, it is amé to aid another to commit or attempt suicide”).

153 CAL. PENAL CODE § 3604 (2007).
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One objection to this interpretation of Califorsdenal Code is that if the intent of the
prohibition on research with prisoners is to préweploitation of prisoners, this is not a concern
that is relevant to the practice of lethal injeatiolhe worries about lethal injection are wheiher
constitutes cruel and unusual punishment underCiwastitution, not whether the method of
administering lethal injection takes unfair advaetaf some prisoners for the benefit of other
people. Again, however, the concern regardingaifministrationof lethal injection is not the
relevant concern here. It is the attempidfmrm lethal injection that may well be exploitative of
some inmates for the benefit of other people. fifsefew inmates who receive lethal injections

after the protocol is modified will be test subgefiir novel procedures.

In sum, although Judge Fogel’s ruling is premisadh®e belief that the lethal injection
protocols can be fixed and is designed to minintieerisks associated with lethal injections, the
fact remains that because “individuals react d#ffely to drugs and medicines, it is impossible
for a court to determine in advance whether a @i inmate will suffer unnecessary pain
during his execution by lethal injectioft® Moreover, “[t]he state is also unable to test any
proposed lethal injection procedures on human stbje learn its effects with any certainty” in
advance of trying out the new procedure on an ianfat the very first timé> The first few
inmates to be executed under the revised protoitiob&/taking on risks related to an unknown
and novel procedure with the hope that this proceduill be proven to be effective and
constitutional. And therein lies the very problémat the California Penal Code seeks to prevent.
Experimenting with dosages of (lethal) drugs on &Gnmubjects to determine what the harmful
side effects might be, what types of problems mayide, and whether the drugs are efficacious

in this combination and in different types of peod prohibited under the California Penal Code.

154 Ellen Kreitzberg & David RichteBut Can it Be Fixed? A Look at Constitutional Geages to
Lethal Injection Executiongl7 SANTA CLARA L. REv. 445, 477 (2007).
155

Id.
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The process of conducting research involves debténgihow biomedical interventions
can be safely administered. In its absence, thiéo@aa Department of Correction is still being
required to find a way to minimize the risks of gdministration of lethal injection, to design a
protocol for its administration, to publish thisopwcol, and ultimately, to administer this new
protocol in prisoners and document its effectseréfore, the problem that the State of California
cannot avoid is that the only way to improve thihaé injection protocol systematically and
effectively, and to minimize the risk of impropetnainistration of lethal injections, is to conduct

research on prisoners.

B. FLORIDA

In Florida, after the dramatic problems that ocedrduring the execution of Angel Diaz,
Governor Jeb Bush suspended executions by letfadtion and appointed a commission to
determine what procedures can be implemented tatnstially; this commission recently issued
a report with findings about the errors in the mestent execution and recommendations about
how to improve the proce$¥. The Florida commission produced a final repartharch 1,
2007%*" The commission was specifically asked to devdiogings and conclusions regarding
the errors that occurred during the execution o§eéirDiaz in December of 2008 and the
members of the commission concluded that the lethjgiction “protocols as written are
insufficient to properly carry out an execution whemplications arise**

The Florida commission recommended that the Floidgpartment of Corrections
(DOC) consider revising its protocols and specificahat the DOC, “[ijmplement written
policies, practices, and procedures related toramswptimal supervision and management of

every lethal injection procedure by the appropriptecedure,” and devise “a comprehensive,

156 THE GOVERNOR S COMMISSION ONADMINISTRATION OF LETHAL INJECTION, FINAL REPORT WITH

FINDINGS AND RECOMMENDATIONS (March 1, 2007),
http://www.law.berkeley.edu/clinics/dpclinic/LetlajlectionDocuments/Florida/lethalinjectionfinalranp
df (last visited Sept. 25, 2007).

157 |d
158 Id. at 5.
159 Id. at 8.
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systematic procedure for ensuring that personsteeléo perform these official duties related to
carrying out lethal injections are suitably qualifi®® The commission further concluded that
the DOC should “[d]evelop and implement procedustéch require that any step or function
which is required to be documented on a checkli§tlevelop and implement procedures to
monitor and document all stages of the lethal tipacprocess;” ensure that one agent is present
at executions who is responsible for “documenting keeping a detailed log as to what occurs in
the Chemical Room at a minimum of 30 second intefvand ensure that another agent is
present in the Withess Room to keep a detailedgaofoevents in the “Death Chamber” at a
minimum of 30 second interval®. Moreover, the commission made several recommimdat
for the development of procedures regarding actesshe inmate’s veins, closed circuit
monitoring of the inmate’'s face and IV access ®irgnd the administration of the lethal
chemicals®* The commission also suggested that the DOC “oarging basis explore other
more recently developed chemicals for use in aalethjection execution with specific
consideration and evaluation of the need of a piacatirug like pancuronium bromide in an
effort to make the lethal injection procedure lpssblematic.*®®

These recommendations, designed to improve thall@fection procedure, required
systematic modifications to the method of executichhe commission’s recommendation of
ongoing exploration of the use of other chemicaiggests that this is an ongoing process of
refinement and data-gathering. In particular,ghthering of large amounts of observational data
required by the commission suggests that the ait of the protocol to any given inmate will

in part be a process used to gather informationdiia be used to improve the process for future

executions.

160 Id. at 9.
161 Id. at 10.
162 Id. at 11.
163 Id. at 13.
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Following these recommendations, the Florida Depamt of Corrections issued a new
protocol for execution by lethal injection on Jul§, 2007-** The new protocol requires that
there be a primary executioner and a secondaryugreer, and that team members be selected
from certain categories of trained medical profasais, if necessary® In order to ensure
compliance with the procedure, extensive records@be kept, including checklists that must be
followed throughout and signed by the warden afteds'® Two Florida Department of Law
Enforcement officers are to be present at eachutivec one of whom would sit in the Execution
Booth; the other officer is to observe from the @iimn chambet®’ Their purpose is to keep
detailed logs of the procedure, with entries mada minimum of two minute interval§® The
same three drug cocktail that is used by otheestat required in the Florida protoc8i. The
record-keeping is also systematic, and the wardest sign a record of the execution and send it
to the Secretary of Staté. The Secretary of the Florida Department of Cdiwes is required to
review the lethal injection procedure at least gweso years, but more frequently if necessgty.
This review is to take into account medical literat legal jurisprudence, and protocols and
experience from other jurisdictionS. The fact that a review and revision of the protanay
occur at least as often as once every two yeargestgythat Florida is gathering data from its
experience of lethal injection and using this datalevelop knowledge about how to conduct

lethal injection more humanely?®

164 Florida Department of Corrections, Execution tegHal Injection Procedures (July 31, 2007),

http://www.law.berkeley.edu/clinics/dpclinic/LethajectionDocuments/Florida/DOC/Auqust%201%2020
07%20Lethal%20Injection%20Protocol.[gtist visited Sept. 25, 2007).

165 Id. at 4.
166 Id. at 4.
167 Id. at 5.
168 |d

169 Id. at 6-7.
170 Id. at 14.
i Id. at 14.
172 |d

173 Lethal injection litigation in Florida circuit aots has suggested that there is a further need for

modifications to the Department of Corrections'’ised protocol. State v. Lightbourne, No. 81-170/4&F
01 (Fla. Cir. Ct. July 31, 2007) (order grantinmpmrary stay)available at
http://www.law.berkeley.edu/clinics/dpclinic/LettajlectionDocuments/Florida/Lightbourne/2007.07.31%
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The State of Florida prohibits medical, cosmetipbarmaceutical experimental testing,
and “any other health-related experimental proagduinless the procedure is necessary for
treating the inmate when standard therapy is iiefft’’* To interpret statutes such as these,
Florida law provides that “when the language of #tatute is clear and unambiguous and
conveys a clear and definite meaning, there isguasion for resorting to the rules of statutory
interpretation and construction; the statute mustglven its plain and obvious meanifdg”
Florida’s prohibition on medical testing is cleandaunambiguous, with only one exception
designed to allow inmates to access therapiesliiwhathey have a medical need. The drafters of
the statute used very general language, choosimgettm “testing” instead of “research” or
“experimentation,” which would describe more specictivities. Additionally, the prohibited
activity can be medical, cosmetic, pharmaceutical. Moreover, even if these threegmtes
were insufficient to describe an activity that nmighvolve experimentation with prisoners, the
legislature added a final modifier by prohibitingany other health-related experimental
procedure.”

It is also important to note that, “where it is pide, courts must give full effect to all
statutory provisions and construe related statupsoyisions in harmony with one anothéf®”
Applying this principle, the Florida Supreme Coumas clarified that two related statutory

provisions may still be in harmony so long as thibeement of one provision does not render

20Lightbourne%200rder.pdut seeState v. Lightbourne, No. 81-170-CF-A-01 (Fla..t. Sept. 10,
2007) (order denying defendant’s all writs petittordeclare Florida’s lethal injection procedure
unconstitutional)available at
http://www.law.berkeley.edu/clinics/dpclinic/LettajlectionDocuments/Florida/Lightbourne/09.10.07IFL.
ightbourne.orderofdenial.pdf

4 FLA. ADMIN. CODE ANN. R. 4-4402 (“No offender in the custody of or untie supervision of the
department will be utilized for medical, cosmetiggharmaceutical experimental testing or any other
health-related experimental procedure. This do¢preclude individual treatment of an offenderdzhen
her/his need for a specific medical procedureithabt generally available.”) (4-4402, 4-ACRS-4Q-2
Dept. of Corrections Procedure no. 207.001(12)).

s Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984)¢ting A.R. Douglass, Inc. v. McRainey, 137 So.
157, 159 (Fla. 1931)).

176 Knowles v. Beverly Enters.-Fla., Inc., 898 S0.12@ (Fla. 2004).
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the other meaningles§. These principles of statutory construction mayréevant because
Florida Statute section 922.105 provides that Jehth sentence shall be executed by lethal
injection, unless the person sentenced to deathmatively elects to be executed by
electrocution.*”® As the court held ilknowles v. Beverly Enterprises-Florida, Inbowever, the
apparent conflict is not a reason to construe taite in a manner other than its plain language
suggests. Like the court concludedimowles the application of the statute prohibiting resbar
would not necessarily make the state’s abilitydoduct lethal injection meaningless. Rather, the
current approach taken by the state of Floridaeform the lethal injection protocol involves
untested medical procedures that are to be testéthmates who are on death row. The process
of review required by courts and the governor négated a great deal of change in the system,
and the Department of Correction now must develepy procedures designed to avoid the
problems that the previous procedures faced. Theseedures involve medical or
pharmaceutical testing because they require tleetion of a cocktail of drugs. The process by
which these procedures are being improved will iregsystematically overhauling the current
system and collecting data on the outcomes of géwesystem. Thus, this process of reform (and
not the lethal injection statute itself) requiresdital or pharmaceutical testing on inmates, and
therefore, the process of reform violates Florada. |
C. OHIO

Fifteen inmates have joined a class action suiteriging the constitutionality
of Ohio’s lethal injection proceduré’ A three-judge panel in the Sixth Circuit Courtagfpeals
ordered dismissal of the suit, finding it procediyrharred.'® This ruling was upheld by an

banc panel, but the petitioners have filed a petition dertiorari at the United States Supreme

177 Id

178 Fla. Stat. § 922.105 (2007).

179 Cooey v. Taft, No. 04-1156 (S.D. Ohio Nov. 220@p(order granting John Spirko’s motion to
intervene and denying motion for preliminary injtion) at 1.

180 Id. at 8.
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Court™®! The district court stayed the case, but is algwdther inmates to join the stft.
Additionally, another district court determined tttshas jurisdiction to determine whether death
can be precluded as a sentencing option in a pkaticase because lethal injection—the only

method of execution permitted in Ohio—is unconsinal %

All of this activity may be
superseded, however, by the Supreme Court's dadisi®aze v. Rees

In the meantime, Ohio has modified its lethal dtien protocol®* Prompted by the
ninety minutes that it took to complete Joseph Kdaexecution and concerns raised that Clark
suffered through his executidf, the Ohio Department of Rehabilitation and Corgecti
conducted a review of its lethal injection procesdf® The review did not involve any medical
professionals, and the Board made the following@ fiecommendations: (1) eliminating time
limits for executions to reduce pressure on thecatien team, (2) including three “hands-on”
medical reviews of the prisoner prior to the exeoyt(3) “making every effort” to proceed with
executions only when there are two intravenousV(". lines inserted—one in each of the
prisoner's arms, (4) using a low pressure saling tv keep the LV. lines open, and (5)
continuing to have staff observe the delivery afgdrthrough the 1.V. lin€§’ The stated goal of
these refinements was to “lessen the probabilitie¢ke recurrence of the problems” that occurred
in Clark’s executiort®®

The Ohio Department of Rehabilitation and Correctigrohibits “medical,

pharmaceutical, and/or cosmetic” research on peismunless it can be characterized as a

181 |d

182 |d

183 State v. Rivera, No. 04-CR-065940 (Ct. Com. &ly 24, 2007) (order granting temporary stay),
available at
http://www.law.berkeley.edu/clinics/dpclinic/LettajectionDocuments/Ohio/Rivera/RiveraRipenessOrder
072407.pdf

184 Alan Johnson, Review leads to 5 ideas for endiegution errors, Columbus Dispatch, June 29,
2006, at http://www.dispatch.com/dispatch/conteftispatch/2006/06/29/20060629-D5-00.html.

185 See supr@art Il (Recent Problems with Executions by Léthgction).

186 Seeid.; see alsdOhio Death Penalty Information,
http://ohiodeathpenaltyinfo.typepad.com/ohio_dep#malty inform/romell_broom/index.htr{iast visited
,1651719. 27, 2007) (search the blog for the text ofldtter).

.
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“treatment opportunity, rather than as participaiio an experimental project* Moreover, the
risks posed by the research “must be minimal orexdstent.** By modifying the approach to
execution by lethal injection, and in particulardianging to a low pressure saline drip, the Ohio
Department of Correction and Rehabilitation is @mgg in an experimental project, trying
different medical approaches to develop a methat hll not have the same problems as the
previous method. Even so, the Department’s expariah project is not permitted under its own
policies regarding research; it fails to provideequhate protection for the human subjects
involved.

Ohio law requires courts to interpret statutes ediog to the plain meaning of the words
used:®™ “Unless words are otherwise defined or a contiatgnt is clearly expressed, we give
words in a statute their plain and ordinary mearifffy Because the Ohio Department of
Correction and Rehabilitation does not define #rens it uses, there are no statutory definitions
that allow for interpretation of the words beyoreit plain meaning. In addition to explicit
definition of terminology in a statute, if the cotiascertain[s] that an adherence to the plain and
ordinary meaning of the word would defeat the liagiige purpose in the enactment of the statute
.. . the strict letter of an act must yield todtédent spirit and purposé® The Ohio Department
of Rehabilitation and Correction states that pressrunder its jurisdiction “should not be used as
a population of convenience;” provides exceptiorgere it would be of medical benefit to a

prisoner to participate in research or would camseimal, if any, harm; and furthermore

189 Ohio Dept. of Rehabilitation & Correction, Hum&nbjects Research Review Process: Detailed

description http://www.drc.state.oh.us/web/hsrrc_review.Hivtar. 31, 2006) (last visited Aug. 27, 2007)
ggéereinafter Human Subjects Research Review Degmmip

Id.
191 For states with Department of Correction poli@gainst research with prisoners, principles of
statutory interpretation may seem to be inapplieattiowever, because an Ohio court interpreting a
Department of Correction policy did employ prine@gplof statutory construction, in the interest of
thoroughness, the analysis of Department of Caoegolicies in this paper incorporates principhés
statutory interpretationSee, e.g.Call v. Ohio Dep'’t. of Rehab. & Corr., No. 06 ARH7, 2007 Ohio 2655,
at *7 (Ohio Ct. App. 10th 2007) (upholding a loveewurt interpretation of a Department of Rehabilitat
& Correction policy applying principles of statuyozonstruction).
192 Hughes v. Ohio DOC, 868 N.E.2d 246, 250 (Ohio7{thternal citations omitted).
193 Ohio Ass’n of Pub. Sch. Employees v. Twin Valleycal Sch. Dist. Bd. of Educ., 451 N.E.2d
1211, 1214 (Ohio 1983) (internal citations and qtiohs omitted).

33



prohibits payment to inmates for research partt@pain order to ensure that prisoners will not
be coerced into being research subj&étsThus, the Ohio Department of Rehabilitation and
Correction has clearly expressed its intent to gméthe unfair treatment of prisoners, which is
entirely consistent with an interpretation of theligy that blocks attempts to reform lethal

injection that would constitute medical or pharmamal research on prisoners.

Ohio’s revised lethal injection protocol incorpaatovel elements such as three medical
hands-on reviews of the prisoner before an executiecommendations that two intravenous
lines be inserted before an execution can proogsidg a low pressure saline drip to keep the
intravenous lines open, and having these medicatepiures performed by non-medical
professionals who are following a protocol devetbjpy committee members who are also not
medical professionals. These refinements are nteaavoid future problems in executions by
changing elements of the medical or pharmaceupicatedures involved. Developing new
procedures such as these and creating a novel dhfthnon-medical professionals to administer
them involves medical or pharmaceutical experimentprisoners to see how the protocol can be
improved. Modifying medical protocols, testing $skerevised protocols on death row inmates,
and all the while attempting to develop a systeat will work in the future is a form of medical
or pharmaceutical research on prisoners.

D. SOUTH DAKOTA

On August 29, 2006, the governor of South Dakatadd a stay of execution for a death
row inmate, Donald Moeller, because the existirgusé governing lethal injection had last been
updated in 1984 and required a two-drug protocalsfnstates use a three-drug protocol that also
incorporates potassium chloridé). In particular, the statute previously requireattH|tlhe

punishment of death shall be inflicted by the imr@ous administration of a lethal quantity of an

194
195

Human Subjects Research Review Descripsapranote 187.

Carson Walkerfirst S.D. Execution Looms in Decagdéssociated Press Online, July 11, 2007;
see alsdGov. Rounds Issues Statement on the Stay of ExedotiElijahPage, S.DSTATE NEWS,

available athttp://www.state.sd.us/news/printDoc.aspx?i=7722.
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ultra-short-acting barbiturate in combination wéttchemical paralytic agent and continuing the
application thereof until the convict is pronounadehd by a licensed physician according to
accepted standards of medical practice.”

To remedy this problem, the South Dakota legistatcently amended section 23A-
27A-32 to vest greater discretion in the wardeml¢oide what combination of drugs he or she
would use in a lethal injection protocddi. The new law states that, “The warden, subjethéo
approval of the secretary of corrections, shalledrine the substances and the quantity of
substances used for the punishment of death. Aoution carried out by intravenous injection
shall be performed by a person trained to admintst injection who is selected by the warden
and approved by the secretary of correctidfs." Thus, the new law allows for the warden to
create a new protocol and determine—in any manhhisochoosing but subject to approval by
the secretary of corrections—a cocktail of drugsbeo administered as a lethal injectiSh.
Moreover, this law indicates that the administmatid lethal injection “in the manner required by
this section may ndbe construed to be the practice of medici.” On July 11, 2007, South
Dakota executed Elijah Page pursuant to this nexi%a

The South Dakota Department of Health’s Correctiddealth Services branch has a
policy that was most recently revised on April D027 The purpose of this policy is “[t]o
protect inmates from being used in any reseafthThe policy states that, “The South Dakota

Department of Health Correctional Health Care polarbids any involvement or participation in

196 S.D.CODIFIED LAWS § 23A-27A-32 (2007 amendment notes). This incdesisy was also

challenged by inmate Donald Moeller in a habeaiipet SeeMoeller v. Weber, No. 04-4200, 2006 U.S.
Dist. LEXIS 64761, at * 7 (S.D. S.D. Sept. 8, 2006)

197 Monica DaveyExecution in South Dakota, Delayed a Year by DebatMethod, is First in Six
DecadesN.Y. TIMES, July 13, 2007.

198 S.D.CODIFIED LAWS § 23A-27A-32 (2007)available at
http://legis.state.sd.us/statutes/DisplayStatype2Bype=Statute&Statute=23A-27A-32.

199 S.D.CODIFIED LAWS § 23A-27A-32 (2007 amendment).

200 Id. (emphasis added). Notably, research is expresslthe practicef medicine.

201 Davey,supranote 195.

202 South Dakota Department of Health, Correctionelth Services Policy P-1-07, “Medical and

Other Research” (April 1, 2007), (on file with aath
203 |d
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medical or other research involving inmates. Thisudes direct as well as indirect resear®f.”
From its plain language, the policy serves as adnarohibition on any type of research with
prisoners. Furthermore, the intent of the polisycbnsistent with the plain language of the
policy—the purpose states a general intention éwgumt the use of prisoners in research.

The South Dakota Supreme Court has “repeatedigdsthat when the terms of a statute
are clear, certain and unambiguous in their meariirig the function of the court to give them
effect and not to amend the statute to avoid odyme a particular result®™ Additionally, the
South Dakota Supreme Court has explained that:

While it is fundamental that we must strive to atxia the real
intention of the lawmakers, it is equally fundananhat we
must confine ourselves to the intention as exptessethe
language used. To violate the rule against supplyimitted
language would be to add voluntarily unlimited hdzéo the

already inexact and uncertain business of searcHing
legislative intenf®

There is a long-established rule, however, thatraiment of a statute reveals the intent of the
legislature to narrow or broaden the terms of tatuge and the rights that it grafté. The South
Dakota courts have clarified that where two statutenflict, ambiguity may be creatél.
“Ambiguity is a condition of construction, and mayist where the literal meaning of a statute
leads to an absurd or unreasonable conclugfdnli such cases, courts turn to legislative intent

to interpret the statutes at isstie.

204 Id

205 Matter of Sales Tax Refund Applications of Bladis Power & Light Co., 298 N.W.2d 799, 802
(S.D. 1980) (superseded by statute as explaing@mEmmerik v. Montana Dakota Utils. Co., 332
N.W.2d 279, 281-82 (S.D. 1983)).
200 S.D. Subsequent Injury Fund v. Cas. ReciprocahEx689 N.W.2d 206, 211 (S.D. 1999).
207 Id. at 210 (quoting In re Dwyer, 207 N.W. 210, 212(S1926)).
208 Sales Tax Refund Applications, 298 N.W.2d 792-88 (S.D. 1980) (superseded by statute as
2e0>éplained in Van Emmerik v. Mont. Dakota Utils. C832 N.W.2d 279, 281-82 (S.D. 1983)).

Id.
210 MGA Ins. Co., Inc. v. Goodsell, 707 N.W.2d 488742005) (“There are instances when it is
necessary to look beyond the express languagstafuate in determining legislative intent. Mostaidy,
when the language is ambiguous, unclear, or ifinonf ourselves to the express language would pr@du
an absurd result.”)
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Interpreting the plain language of the statute amdnt of lawmakers leads to the
conclusion that the legislature intended to vegtemt deal of discretion in the warden regarding
lethal injection protocols. Given that the Depamtinof Correction has a policy prohibiting
medical research, however, this policy binds thedesm to refrain from performing medical
research. Because the warden’s discretion muskéeised in accordance with the policies of
the Department of Correction, the apparent confifctaws is not necessarily an actual conflict.
The method of administration of lethal injectiondaof reform of the system, should take account
of the policy against biomedical research withqmirs. Not only should there be good evidence
for the new protocol before it is implemented imspners, but subsequent approaches should be
designed to prevent an individual inmate’s suffgrimot for the purpose of obtaining
generalizable knowledge.

E. NORTH CAROLINA

In 2006, an inmate named Willie Brown challengesl ¢bnstitutionality of North
Carolina’s lethal injection protocol, contendifgt the protocol was inadequate to ensure that he
was sufficiently anesthetized prior to the finahld injection™* On April 7, 2006, a district
court judge found that the State ran the risk daflating the Eighth Amendment to the
Constitution if it proceeded with the protoédl. The court conditionally denied Brown’s request
for a preliminary injunction, however, provided thine state retain qualified and trained
personnel at his execution to administer the aeewfl®> On April 12, the state of North
Carolina responded with a proposal for “a reviseotqrol that uses a bispectral index (BIS)
monitor, a device that, according to the State,manitor Brown’s level of consciousness during

the execution procedure,” and the requirement éghlitensed registered nurse and a licensed

21 Brown v. Beck, Case No. 5:06-3018, 2006 U.S..DiEXIS 60084, at *3 (E.D.N.C. April 7,

2006).
212 Id. at 13-14.
213 |d
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physician would be present to read the BIS moniforThe State’s proposed use of the BIS
monitor was supported by the affidavit of Dr. M@krshwitz, who advocated in North Carolina
that using the BIS monitor would “beyond a reastmategree of medical certainty, that the
utilization of the BIS monitor . . . will prevenhe possibility of the inmate being awaké&”
However, this contradicted his testimony just weekslier, in which he indicated that BIS
monitors should not be used in executions for dllewing reason: “[A]lthough | have not done
the experiment myself nor do | think has anybodgegl]] | think it's a really important
experiment to do in an animal, but | predict theg $ort of dose of potassium chloride that is used
in a judicial execution will cause widespread depahtion which will be picked up by the BIS
monitor and misinterpreted as EEG activit}$”

On February 6, 2007, the North Carolina CounciStdte approved a new “Execution
Protocol.®’  Under this protocol, a lethal injection involvéthe administration of a lethal
guantity of an ultrashort-acting barbiturate, s@shsodium pentothal, in combination with a
chemical paralytic agent, such as pancuronium lieprand potassium chloride into the veins of
a condemned prisonet® The inmate’s degree of consciousness is “obsewadlly” and
tracked with a bispectral index (BIS) monitor, whinterprets brainwaveés? The warden has
the task of halting the administration of the dradfer the first injection of the ultrashort-acting
barbiturate and a subsequent injection of not teaa 30 ml of a saline solution to clean the
equipment, in order to confirm that there is a fvbigh probability of unconsciousness” because

the value displayed on the BIS monitor is suffitigtow.”® The protocol provides the example

of a value below 60 as a value that is sufficiemtindicate a very high probability of

214 Brown v. Beck, 445 F.3d 752, 754 (4th Cir. 200@)chael, J., dissenting).

215 SeeThird Affidavit of Dershwitz, Brown v. Beck, No.@6-03018, at § 11 (E.D.N.C. April 12,
2006).

216 Dershwitz Rebuttal report, Walker v. Johnson, 88934, at 5 (E.D. Va. Feb. 3, 2006).

27 Connor v. N.C. Council of State, 07-GOV-0238tHa Office of Administrative Hearings (August
9, 2007) at 8, 1 31.

218 Id. at 9.
219 |d
220 Id. at 10.
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unconsciousnesd' Upon ascertaining that there is a sufficient gadn the machine, the warden
is to resume the lethal injection proc&Ss.If not, the warden directs the administration of
repeated doses of the ultrashort-acting barbituceti the reading on the BIS monitor is
sufficiently low??

North Carolina’s lethal injection protocol does mwbvide much guidance on how the
machine should be used, and only provides the stiggethat a reading below 60 is sufficiently
low. It does not indicate that a reading belowissthandatory or that there is some other method
of determining what value demonstrates a very pigibability of unconsciousness. Yet once the
warden determines that there is a very high prdibabif unconsciousness, a chemical paralytic
agent, such as pancuronium bromide, is injectquatalyze the inmate’s muscl&8. Following
that, an injection of potassium chloride is admaried for the purpose of interrupting nerve
impulses to the heart to stop the beating of tieate’s heart and cause his dedthFinally, a
fifth injection of a saline solution is administdréo flush the equipment used for lethal
injection?*®

The protocol also requires that a licensed medicaitor be present at executions to
monitor the essential body functions of the inmat, notify the warden if the inmate
demonstrates indications that he is experiencingltie pain or suffering,” at which point the
warden would stop the executitf. Thus, the protocol explicitly contemplates thae tethal
injection procedure might fail to prevent pain andfering, and that a medical professional is
needed in case of such an outcome. It should bednbowever, that the protocol does not
require the physician to examine the BIS monitéerathe administration of the anesthesia; that

decision is left to the warden alone. Additionalthe North Carolina Medical Board has

221 Id.
222 Id.
223 Id.
224 Id.
225 Id.
226 Id.

221 Id. at 11. Additionally, the physician is responsifade certifying death.
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determined that although physicians may be preskming an execution, they may not
participate®®® Moreover, the Medical Board determined that “ahysician who engages in any
verbal or physical activity . . . that facilitatdge execution may be subject to disciplinary action
by this board **°

The district court found the use of this machinffised to remedy the problems with
lethal injection, and the Fourth Circuit Court oppgeals affirmed this decisiéf Willie Brown
was executed under this new protocol on April Z0&, but the protocol was not followed to the
letter—the licensed physician present at Brown'scexion was not trained to read the BIS
monitor values, was not asked to do so at the ¢ixeciand did not in fact do $6*

On August 9, 2007, an administrative law judge (Abétermined that the execution
protocol was inadequate to ensure that inmatesdimiprevented from experiencing undue pain
during the executioft? The ALJ found that “[r]eliance on the BIS aloner fintraoperative
anesthetic management is not recommended by itafanztorer,” and that without some exercise
of clinical judgment to confirm the meaning of theading on the BIS monitor, it would be
dangerous to proceéd. Furthermore, the ALJ found that both pancuronioromide and
potassium chloride would result in excruciating npaf administered while an inmate is
conscious® The protections ensuring that an inmate is urgions when these drugs are
administered are therefore the most critical tousmshe constitutionality of lethal injectiGi.
The ALJ concluded that inmates “are entitled to pnesence of medical personnel who are

appropriately placed, trained, and qualified tglerisure that they are unconscious and unable to

228 North Carolina Medical Board Position Statemeag&ding Capital Punishment (January 2007),

available athttp://www.ncmedboard.org/Clients/NCBOM/Public/edhtm.
229 Connor at 6, T 14.

230 |d

1 Id. at 6, 1 12.
232 Id. at 15.

233 Id. at 12.

234 |d

235 |d
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feel pain prior to and at the time of the admiiitm of any pancuronium bromide or potassium
chloride.”®*

The ALJ additionally determined that North Carolimablic policy in favor of the death
penalty cannot be “stymied by a non-binding porititatement” of the North Carolina Medical
Board?*” but took exception to the provision of the profoattiowing the execution to proceed
after the Warden noted that the BIS monitor dispthg level of 60 or below for two reasdts.
First, there is a need for a nurse or doctor torase clinical judgment in determining
unconsciousnesd’ Second, the administration of a paralytic agetikely to prevent an inmate
from demonstrating that he or she is conscféusThe ALJ was persuaded “that the proposed
protocol does not ensure that inmates will be resdi@nconscious prior to and throughout the
period during which lethal drugs are injected itbeir bloodstream, such that they will be
prevented from perceiving pain during their exemut?*! Therefore, he ordered that the North
Carolina Council of State reconsider its Execuffmatocol*”® In the most recent development in
North Carolina, a court enjoined that the Northdllae Medical Board from taking disciplinary
action against physicians who participate in exeost*’

The BIS is a novel technology, and even “the rdieb@in-function monitors in the
prevention of intraoperative awareness is contsiak”** Anesthesiologist Scott Kelley, a vice
president of the company selling the machine, gatl it was inappropriate to extrapolate from

data about anesthesia in surgical patients withedical professional present to the use of the

236 Id. at 13.
=1 Id. at 14.
238 |d
239 |d
240 |d
241 |d
242 Id. at 15.

243 N.C. Dep't of Corr. v. N.C. Med. Bd., No. 07-C\&574, at 5 (N.C. Sept. 21, 2007) (order
granting plaintiff's request for declaratory reliefenjoin enforcement of disciplinary standards).
Interestingly, although the court noted that phigsigarticipation was crucial to the administratain
lethal injection, the court also determined thal judicial execution is not a medical event or mat
procedure.”ld.

244 Robert Steinbrookyew Technology, Old Dilemma—Monitoring EEG Actiityring Executions
354 New ENG. J.MED. 2525 (2006).
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machine in lethal injectioff> Thus, under the new protocol, inmates are anéztideand
monitored by a machine in a manner that was neitaemmended by the manufacturers nor
tested on human or animal subjects. The protoeol fails to require the exercise of clinical
judgment by a physician as a protection for inmates

North Carolina’s policy on research with prisonexdopts the Federal Regulations
governing research on prisonétsand one of its requirements would prohibit letimgéction.
The Federal Regulations define “research” as “desyatic investigation, including research
development, testing and evaluation, designed teeldp or contribute to generalizable
knowledge.®’ Additionally, the regulations clarify that “[a]eities which meet this definition
constitute research for purposes of this policyetivar or not they are conducted or supported
under a program which is considered research foweropurposes. For example, some

8 In North Carolina, the

demonstration and service programs may includearekeactivities.*
words of a statute such as this are interpretec@c¢ordance with their plain meaning unless the
statute provides an alternative meaniff.”Additionally, “[ijn construing the ordinary andain
meaning of disputed terms, this Court has useadstal, nonlegal dictionaries’ as a guide.”
However, because the Federal regulations providigfiaition for research, that definition would
prevail over dictionary definitions.

The use of a machine untested for the purpose a@ifitorong unconsciousness during

executions, with or without a medical professigm@sent, is a novel use that may have unknown

risks the manufacturer did not anticipate. To detee what those risks are and how to minimize

245 Id

246 North Carolina Department of Correction, Reseauth Planning, “Conducting Research within
the North Carolina Department of Correctiohttp://www.doc.state.nc.us/rap/ResearchGuideliniglpst
visited Aug. 7, 2007).

247 45 C.F.R. 46.102(d) (2007).

248 Id.

249 Malloy v. Zoning Bd. of Adjustment, 573 S.E.2d07662 (N.C. Ct. App. 2002) (quoting
Kilpatrick v. Village Council, 530 S.E.2d 338, 348.C. Ct. App. 2000)).

20 C. D. Spangler Constr. Co. v. Industrial Cranks&sEngineering Co., 388 S.E.2d 557, 568 (N.C.
1990) (quoting Ins. Co. v. Ins. Co., 146 S.E.2d,41® (1966) and citing Waters v. Lumber Co., 2B.S.
718, 720 (1894)).
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those risks would require some investigation of tiew technique. Further, this investigation is
systematic because the North Carolina Departmef@loofections delineates the procedures that
are to be followed in each execution in stepwishifan and requires the use of a machine to
monitor unconsciousne&¥. However, it is not entirely clear that this aitgiwill contribute to
generalizable knowledge. The fact that the ALJ teamiired reconsideration of the protocol to
remedy its deficiencies, namely that the proceduney be insufficient to determine that an
inmate is truly unconscious, suggests that NortholZe will have to take a more careful
approach in the future. Moreover, because thiscgmh will have to be improved in a manner
that can be approved by the ALJ, it will requirecdmentation and detail. As with the states
discussed above, it is likely that the state wiégent evidence of how the procedure was
conducted in the context of future litigation tgpport its approach. To do so, the state must
acquire data and present it in the form of germahble knowledge—after all, if the data only
applied to one individual execution, it would naff&ce to reassure courts that the lethal injection
process was being conducted within the strictufélseoEighth Amendment.

Incidentally, North Carolina’s restriction on resga requires informed consent from
participants and certification from the Office ofildan Research Protections, both of which have
most likely not been followed by the North CaroliB@partment of Corrections to d&té. A
further requirement is that “the risks involvedlire research are equivalent to risks that would be
accepted by nonprisoner volunteefS.” It seems impossible to imagine that nonprisoner
volunteers would accept the risks of undergoingngaction that is designed to be lethal, will be

monitored by a machine untested for this purposel that may not work as plann&d.

251 SeeNORTH CAROLINA DEPT. OF CORRECTION EXECUTION METHOD (2007),

http://www.doc.state.nc.us/DOP/deathpenalty/metitodl.
252
Id.

253 Id

254 Additionally, the Federal Regulations regulatprgsoner research state that “Procedures for the

selection of subjects within the prison are faialioprisoners and immune from arbitrary interventby
prison authorities or prisoners.” 45 C.F.R. 46(30%2007). Thus, an equal protection challen¢ggaig
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Therefore, North Carolina may have revised itsdkihjection protocol to avoid the pitfall of not
having any monitoring of anesthetic depth, onlyctmtravene its own regulations governing
research with prisoners.
F. TENNESSEE

In Tennessee, lethal injections were stayed onuaeprl, 2007, by order of
the governor, to allow a ninety day review of digficies in the lethal injection protocdt. The
governor specifically directed the Commission ofri@otion to review the existing lethal
injection protocol, “do research and perform anlygsia of the best practices used by other
states,” and develop new protocols for administetire death penalty in Tennesé&e A new
lethal injection protocol was developed, and theratwium on executions imposed by the
governor expired on May 2, 2067. The committee decided to retain its three-drugjqmol in
the face of medical testimony that a one-drug matavould be safer and engender less risk of
conscious suffering for the condemrfél.The protocol was changed to require a certaimegeg
of training in the people administering drugs tlylouan 1.V?*° The new protocol has a
“contemporaneous documentation” requirement, undeich a member of the I.V. team is
required to “document the administration of theséhdrug protocol during an executidi’”

Finally, the committee decided that if access tinamte’s veins could not be

that the death penalty is being unfairly implemdnteuld also support allegations that the lethiglction
protocol violates the regulation requiring equitabélection of prisoners.

29 Workman Executed by Lethal InjectjdtewsChannel5.com, May 9, 20GFailable at
http://www.newschannel5.com/Global/story.asp?S=6899 See als®GTATE OF TENNESSEE EXECUTIVE
ORDER OFFEBRUARY 1,2007,
http://www.tennesseeanytime.org/governor/AdminCMSB¢?action=viewFile&id=969last visited Sept.
25, 2007).

26 STATE OF TENNESSEE EXECUTIVE ORDER OFFEBRUARY 1, 2007,
http://www.tennesseeanytime.org/governor/AdminCMSB¢?action=viewFile&id=969last visited Sept.
25, 2007).

27 Leslie SchulmarTennessee Resumes Lethal Injection Executionshaftextorium Expires
JURIST PAPERCHASE, May 9, 2007, available at: http://jurist.law.mtiu/paperchase/2007/05/tennessee-
resumes-lethal-injection.php.

258 Workman v. Bredesen, 486 F.3d 896, 902 (6th20if7).
259
Id.

260 Id

44



ensured, a physician would continue to be requicegerform a “cut-down” procedure, or to
make an incision to enable another member of taentéo administer the injectioh: The
committee characterized its work as determining stberactices” for lethal injection
procedure$®® However, the circuit court reviewing the comneteework characterized it as a
comprehensively-conducted “adoption, implementatiand refinement of a lethal injection
procedure.®® On May 7, 2007, Philip Workman was executed uridisrnew protocof®*

On September 19, 2007, a district court judge westk the process by which the
Commission of Correction and the Commissioner dgped its new protocol and found that the
new protocol were insufficient to protect inmatesni cruel and unusual punishméft. The
court noted that the committee’s recommendatiorsatitch to a one-drug protocol, provide for
the adequate training of personnel, and incorpasateethod for monitoring anesthetic depth
were overruled by the Commissioner, who therefor@kngly disregarded excessive rfSk.

Under Tennessee Department of Correction Policybauril4.02(1), “The
use of inmates for medical, pharmaceutical, or egnexperiments is prohibited. This does not
preclude treatment of an inmate based on his/hexl fer a specific medical procedure which is
not generally available®® The policy applies to all Department of Correstiiaff and inmates
and to all persons proposing and/or participatmgesearch activities within the Department of
Correction®™® Although the Tennessee Department of Correctioasdnot define the term
“experiment,” it does define two terms: researcd @formed conserf® The policy defines

research as follows: “Any project which involves thollection of data from files or records

261 |d
262 Id. at 9.
263 Id. at 10.

264 Workman Executed by Lethal Injectienipranote 251. For the revised lethal injection protpco

see Tennessee Department of Correction, Report aniAidtration of Death Sentences in Tennessee,
April 2007, http://tennessean.com/assets/pdf/DN71684430 a3k visited Sept. 25, 2007).

265 Harbison v. Little, No. 3:06-01206, 2007 U.S.DIEXIS 72410, at 32 (M.D. Tenn. 2007).

266 d. at 10, 32, 91.

27 Tennessee Dept. of Correction Policy #114.02Jur2004), at 3,
http://www.state.tn.us/correction/pdf/researchfqufi(last visited Sept. 25, 2007).

268 d. at 1.

269 d. at 1.
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maintained within the department and/or the testoizgervation, interviewing, or manipulation
of the behavior of an inmate or staff for the pwgof conducting surveys, evaluative studies,
and/or hypothesis testing’

Tennessee courts would interpret this languagefitsy determining whether it is
ambiguous/* “If the statutory language is clear and unambiguave apply its plain meaning in
its normal and accepted use and without a forcetpretation that would limit or expand the
statute's applicatiort.”> Additionally, “[w]hen called upon to construe tatsite, courts must take
care not to unduly restrict a statute's applicatiomonversely to expand its coverage beyond its
intended scop€’® “If, however, a statute is ambiguous, capablemfveying more than one
meaning, we look to the entire statutory schemeetermine legislative intent™ Also, courts
are to avoid any interpretation of a statute thailet lead to absurd resufts.

The Department of Correction policy is clear amhmbiguous. Although the term
“experiment” is not defined, the statute indicatest the prohibition on medical, pharmaceutical,
or cosmetic experimentation does not preclude nreat with a medical procedure that is not
generally available. Thus, the term experiment lsarconstrued to refer to activities involving
medical procedures that are not treatment. Theofighe disjunctive “or” indicates that the
legislature chose to make the statute broadly icese of any of the three kinds of
experimentation listed. Additionally, because ththal injection protocol requires the use of
medical procedures, namely the placement of intrewe lines and the injection of
pharmaceutical drugs in lethal doses, it is medarad pharmaceutical in nature. The plain

meaning of experiment, moreover, is “the actiortrging something or putting it to the test; a

270 |d

2n Wells v. Tenn. Bd. of Regents, No. 2005-0093782@007 LEXIS 647, at *8 (Tenn. 2007).
22 Id. (citing Eastman Chem. Co. v. Johnson, 151 S.W&] 507 (Tenn. 2004)).

2 Id. (citing Houghton v. Aramark Educ. Res., Inc., 9WS3d 676, 678 (Tenn. 2002)).

274 Id. (citing Sallee v. Barrett, 171 S.W.3d 822, 828r(.€2005)).

215 Abdur'Rahman v. Bredesen, 181 S.W.3d 292, 318r(T2005) (citing
McClellan v. Bd. of Regents of the State Univ., W.2d 684, 689 (Tenn. 1996)).
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test, a trial” or “a procedure or course of actientatively adopted without being sure that it will
achieve its purpos€™ Taking care neither to restrict this definitionduly nor to apply it too
expansively, it is applicable to Tennessee’s leitijaktion protocol.

The fact that the three-drug protocol has beemedfafter comprehensive study and will
now involve “contemporaneous documentation” suggésit the administration of this medical
procedure that has not been tested systematisathetical experimentation, not treatment of an
inmate based on his or her need for a specific caédgirocedure. It is hard to imagine how
medically-needed treatment could possibly be casesdtrto include a state-sanctioned lethal
injection, particularly when the first precept oédicine is to do no harfd! This procedure has
been adopted, but the emphasis on documentatian iaticates that the Department of
Correction is testing it and is unsure whetherpgtacedure will achieve its intended purpose. In
particular, the documentation of the executiontas ongoing can serve no helpful purpose for
the inmate, but is instead designed to determinat wioblems arise so they can be fixed for the
future. Therefore, the Department of Correctionsexecuting Phil Workman, violated its own
policies prohibiting experimentation on prisonefhe subsequent decisionhtarbison v. Little
illustrates the fact that problems such as inadeqaining, inappropriate procedures to monitor
unconsciousness, and the choice of drugs involxedssive risk. The Tennessee Department of
Correction thus employed Mr. Workman as an unwgtthubject in a research project, and the
data they gathered about his execution will no tidebused to continue to modify and improve
the lethal injection protocol.

One counterargument to this analysis is that iexdewing court determined that the

statutory language was ambiguous, that court ctmdll to the existing statutory scheme and

276 Shorter Oxford English Dictionary 894 (5th ed02p

2 American Medical Association, Policy E-2.06 (GapPunishment) (August 15, 2005) (explaining
how physician participation in lethal injection lates the basic ethical principle that “the [meflica
profession [is] dedicated to preserving life whieerée is hope of doing so...Ditp://www.ama-
assn.org/ama/pub/category/8419.hftast viewed Aug. 29, 2007).
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determine that the fact that there is a statuteasizing execution by lethal injectidf and that
invalidating that statute with a Department of @atron policy would lead to an absurd result.
In Abdur'Rahman v. Bredesethe Supreme Court of Tennessee concluded thawiath the
Nonlivestock Humane Death Act, which relates tchanizing nonlivestock animals, to prohibit
the Department of Correction’s approach to lethgdtion would lead to an absurd reiit The
reasons given by the court included that the Act maant to apply to agencies that were created
for the care of animals, and not agencies suche®epartment of Correctidf. Additionally,

the court concluded that if the Act did apply tthhd injection, then “lethal injections of death
row inmates may be carried out only by veterinai@an other technicians described in this
Act.”!

By contrast, applying the Department of Corratémwn policy regarding research with
prisoners to the group to whom it was targeted, [Department of Correction personnel) would
not lead to an absurd result. Had executions breated as medical experimentation on inmates
and subjected to the rigorous review typically fegpgiof such experiments, many of the dramatic
mistakes in executions, and the concerns that esrtave suffered excruciating pain as a result,
might not have occurred. Likewise, the Departm&n€Correction policy does not necessarily
conflict with the existing statutory scheme. Aguwed earlier, although the provision of lethal
injection is allowed in the statutory scheme, thanner in which lethal injection is being
reformed is not dictated by the statutory schetihés this approach to reforming and modifying
lethal injection and collecting data that contraagthe Department of Correction’s own policies.
Such a result, though perhaps unanticipated orwmfate, is far from absurd.

G. MARYLAND

278 TENN. CODEANN. § 40-23-114 (2007).
219 Abdur'Rahman v. Bredesen, 181 S.W.3d 292, 318r(T2005).

280 Id. at 313.
281 |d
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Maryland’'s executions have been halted becaus€thet of Appeals determined that
lethal injection was being used without an estaklis protocol and therefore failed to comply
with the Maryland Administrative Procedures Act ¢F% In order to comply with the APA,
the state would have to develop procedures undeguidance of the Maryland attorney general,
a legislative committee, and providing opporturiity notice and comment by the pubif@.
Alternatively, the court held that the legislatwauld pass legislation to exempt lethal injection
protocols from the APA** However, the legislature was unable to passladihat effecf®
More recently, the governor of Maryland has plattetiprotocol on hold in an effort to pressure
the legislature to abolish the death pen#fy.

Under Maryland state regulations, the managingiaffof an adult correctional institute
“shall have a written policy prohibiting the use afi inmate for medical, pharmaceutical, or
cosmetic experiment$®” The only exception provided in the regulationshiat they “do[] not
preclude the individual treatment of a consentingate based on the need for a specified
medical procedure which is not generally availdbfe. Moreover, the Maryland Department of
Public Safety and Correctional Services “does motigpate in research that depends on the use

of inmates or detainees in medical or cosmeticegxgents, or for pharmaceutical testirfg”

282 SeeEvans v. State, 914 A.2d 25, 80-81 (Md. 2006)r{giMD. CODE ANN., STATE GoV'T. § 10-
101 (2007)).
2 Jeannie ShawMaryland High Court Rules Lethal Injection ProcedsrSubject to Public Review
JURISTPAPER CHASE NEWSBURST December 19, 2006, at:
gt}p://jurist.Iaw.pitt.edu/paperchase/2006/12/mmyi—high—court—rules—lethal.php.

Id.
SeeJohn Wagner and Eric Ric@®'Malley's Inaction Irks Prosecutors;
Delay in New Rules Creates Block, Gives Hope to'd &pponentsWAsH. PosT, July 8, 2007, at C11.
286 Vesna Jaksidylore Lawmakers Take a Stand Against Death Penlsiity’L L. J. (March 6, 2007),
available athttp://www.law.com/jsp/article.jsp?id=1173101908¥ast visited Sept. 25, 2007).

287 Mb. CODE ANN. (Standards: Inmate Safety) § 12.14.04.02.C (2007).
288
Id.

289

285

Maryland Dept. of Public Safety & CorrectionalrBees, Research—Data and Resources (2006),
at http://www.dpscs.state.md.us/publicinfo/opprs.skamiswi11

49



In Maryland, courts first look to the plain meagiof a statute to determine its correct
interpretatior’™° If the statute is unambiguous, the plain languafy¢he statute is taken to
effectuate the legislature’s intent, and “[tlhediaal rule of statutory interpretation is to asa@rt
and effectuate the intent of the Legislatuf®.”"When a statute is ambiguous, meaning that there
are two or more reasonable interpretations of thatite, then “the job of this Court is to resolve
that ambiguity in light of the legislative intenising all the resources and tools of statutory
construction at our disposa’® The other tools commonly available to constraguses include:
“the structure of the statute, including its titheyw the statute relates to other laws; the letjysa
history, including the derivation of the statutegnuments and explanations regarding it by
authoritative sources during the legislative precesid amendments proposed or added to it; the
general purpose behind the statute; and the relattionality and legal effect of various
competing constructiong®

The statutory language prohibiting medical or plereutical experimentation is clear
and unambiguous. Again, as discussed above, ihismne potential for ambiguity in the use of
the term “experimentation,” which is not definedthg statute. Looking to the other terms in the
statute, the administration of a drug to an inmateémprove his or her health is the only
exception provided to the rule. This suggests thatrest of the statute prohibits other uses of
experimental drugs provided to an inmate in a mativeg may have unknown consequences and
for reasons other than the inmate’s need for a caégrocedure. Additionally, because a court
has held state regulations applicable to the leihjaktion protocol (e.g., the Administrative
Procedures Act), this leaves little doubt that skete regulations for research on prisoners are

applicable in this context. Thus, as with leth@géction protocols in California, Florida, South

290 Carroll v. Konits, No. 117, 2007 Md. LEXIS 46&8-*39 (Md. July 27, 2007) (citing State Dept.
of Assessments and Taxation v. Maryland-Nat'l Gap#tark & Planning Comm’n, 702 A.2d 690, 696
(Md. 1997) and Montgomery County v. Buckman, 638d48, 452 (Md. 1994)).

201 Id. at *38.
292 Id. at *40.
293 Id. at *40-*41.
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Dakota, North Carolina, and Tennessee, attemptsféom Maryland’s lethal injection protocols
will contravene its prohibitions on medical expegimmation, especially to the extent that the
protocol becomes more systematic and requiresdhection of data for knowledge that can be
generalized to future executions or for the purpagduture litigation.

V. OBJECTIONS

A. ISLETHAL INJECTIONREFORMRESEARCH ORQUALITY CONTROL?

Proponents of lethal injection may argue thatdkthjection should not be thought of as
research, but rather as punishment. This distinctiowever, ignores the fact that the arguments
above relate to the process of reform of lethaatpn, and not to the practice of lethal injection
Arguably, the administration of lethal injectionigar to the attempts to reform the procedure
would not be considered research. It is the clamgscribed herein, such as alteration of
dosages and data-gathering, that lead to the iatjit that Departments of Corrections are
conducting research on prisoners.

Alternatively, Departments of Corrections may ardbat the attempts at reform are
merely quality control and thus distinct from resba Quality control or innovation is described
as an activity that “aims to improve health caraliqy and outcomes through local innovations
and adaptation in the processes and systems of<¢aré these activities are being undertaken at
local levels and are designed to improve diffessstems, based on their different contexts, then
some argue that they are distinct from researchse®&ch is typically defined as “a systematic
investigation . . . designed to develop or contgbto generalizable knowledg€” This
distinction could imply that regulations governirgsearch should not apply to local attempts to

conduct quality control.

294 Christine GradyQuality Improvement and Ethical Oversight6 ANNALS OFINT. MED. 9, 680,

680(Apr. 16, 2007).
29 Id. (citing U.S. Code of Federal Regulations, 45 C.B&102(d)available at
http://www.hhs.gov/ohrp/humansubjects/guidanceBchtm (last visited Sept. 25, 2007)).

51



However, this distinction is difficult to keepedr. Even those who argue for distinctions
between quality improvement and research are unablavoid the conclusion that the two
overlap®® In addition to the difficulty of maintaining adinction between quality control and
research, the activities are similar in that botrnant protections of the individuals who face
increased risks by participating in them. In madar,

Both activities encompass a heterogeneous settafgddhering
and data-generating activities whose goals extesybrid the
immediate interests of the participants. Surehgag care and
attention are required for any activity whose psgpa@xtends

beyond what is directly needed for the care of mdividual
patient and that might add burden or incur fgk.

Moreover, as previously discussed, the regulatimv&rning research with prisoners do not draw
the kinds of subtle distinctions that separateaedefrom quality control. Instead, they operate
to prohibit medical experimentation on prisoneithea broadly. Again, the efforts at issue here
involve attempts to modify the process of lethgdtion, gather data on the new methods being
employed, release this data in public fora, anderevand improve the lethal injection process
with the goal of making the process Constitutioaatl able to survive litigation. These are
unlikely to be the kinds of activities that can featly classified as quality control and thereby
rendered exempt from regulations prohibiting or esely restricting medical research on
prisoners. In other words, even if there are efémef quality control motivating states to make
change in their lethal injection protocols, staissnevertheless conducting research on prisoners.
B. ISLETHAL INJECTIONREFORM AMEDICAL PROCEDURE?

Another objection may be that since doctors arestiutally permitted to perform lethal
injection (or euthanasia in the United States)hsartactivity cannot bmedicalin the views of
doctors themselves. This argument is flawed fdeadt three reasons. First, with regard to

statutory interpretation, the relevant definitiamisesearch are included in the statute, and what

29% J. Lynn, et al.The Ethics of Using Quality Improvement Methodsiéalth Care 146 AuN.

INTERN. MED. 669,669-70(May 1, 2007).
297 |d.
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physicians might think is irrelevant. Second, &tihjection is a medical procedure, and
physicians’ objections to lethal injection do natrt on whether the procedure is medical or not—
they rely on the fact that, in these cases, a raefiocedure is being employed to do h&fn.
Third, as previously discussed, much of the deblbteit lethal injection has centered on the
ability of a non-medical professional to perforrmadical procedure in the absence of medical
training. In fact, one of the seminal problemswiie current administration of lethal injection is
that the procedure is a medical one, but that tbfegsional organizations governing the people
with the relevant training have ethical qualms dltbeir participation.

VI. CONSIDERATIONS FORFUTURE REFORMATTEMPTS

For states whose attempts to reform lethal injectimlate their regulations prohibiting
research with prisoners, one response could bemiena their regulations to exempt lethal
injection reform. This may be a particularly appeasolution for states or policymakers who
believe that once a prisoner has been sentencededth, concerns about any additional
exploitation are immaterial. However, state exiecutprocedures are subject to certain
limitations. The Eighth Amendment to the Constitntprohibits cruel and unusual punishment
and thereby limits how an execution can be conductgimilarly, the laws governing research
with prisoners place important boundaries on howcaions by lethal injection should be
conducted.

States could also turn to alternative methods etetion. Nebraska, for instance, still
employs the electric ch&it? Other states have lethal gas as a viable methexexution®®

Other methods of execution have fallen into disfaperhaps because of public perception that

298 SeePriscilla Ray AMA Opposes Physician Involvement in Executiémnserican Medical

Association (2006 http://www.ama-assn.org/ama/pub/category/16007.html

299 SeeNEB. REV. STAT. § 29-2532 (2006).

300 But seeFierro v. Gomez, 77 F.3d 301, 309 (9th Cir. 19@&Xermining that “[t]he district court's
findings of extreme pain, the length of time thisreme pain lasts, and the substantial risk thaaies will
suffer this extreme pain for several minutes regjthie conclusion that execution by lethal gasuglcand
unusual.”),vacated and remanded for further proceedings ihtliof statutory elimination of lethal gas as
an option for execution bgomez v. Fierro, 519 U.S. 918 (1996)).
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these methods are inhumane and that medicalizatierecutions may be provide a less painful
and more civilized alternativ8® It is not clear whether the arguments in thisgpapould apply

to reform of other forms of execution. The facattlexecution by lethal injection involves
medical procedures is what makes it subject t@ siedhibitions on medical research. However,
it is possible that other methods of execution,hsas hanging, firing squad, electric chair,
guillotine, and lethal gas would still come intanflact with state laws that have extremely broad
prohibitions on research with prisoners that ardinoted to medicingé®?

Biomedical interventions necessarily involve riskdauncertainty, and research is the
process by which interventions are tested to deterwhether the ratio of risks to benefits is
acceptable. The approach to research in the UBitaies, and even throughout the world, has a
long history of exploitation and scandal. Throughohis history of research with human
subjects, ethical and legal guidance for reseaashelvolved in an effort to avoid the crises of the
past. This guidance can be helpful in approactiiveg question of whether death by lethal
injection can fit into our policies regarding thenuinal justice system.

Like the conduct of biomedical research in thedfief medicine, the use of biomedical
interventions in criminal justice should undergopincess of systematic data-gathering and
research before it can be determined whether l@tfgdtion can be constitutional. Rather than
have legislatures devise loopholes to existing lgagerning research, and instead of moving
towards the proliferation a multiplicity of diffeneappellate standards governing lethal injection,
some national consensus must be reached on latfedtion. Other commentators have
suggested that a nationwide commission should bebleshed to determine what risks and
uncertainties are associated with lethal injecttdnPresumably, such a commission would be

charged with examining the existing data, detemgjnivhat further data are needed, and

01 SeeMichael Madowforbidden Spectacle: Executions, the Public, ardRhess in Nineteenth

Century New Yorkd3 BUFFALO L. REV. 461, 486-90 (1995).

302 See, e.g.CAL. PENAL CoDE § 3500 (prohibiting research on prisoners relatintphysical
science”).

303 Dennosupranote 8, at 118-20.
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delineating how these data can be collected. f&gnily, this commission could take any
number of approaches to this question, includirmmring data about the practice of euthanasia
in countries that permit it, and perhaps even cotidg research on people undergoing euthanasia
in those countries that would be relevant to urtdading how to conduct lethal injectidH.

For some of the reasons previously discussed, hewewv is possible that such a
commission would be unable to develop a constibatiy sound lethal injection procedure. The
commission may determine that the only people fjedlito conduct lethal injection are
physicians, but the predominant professional omgditins have determined that direct physician
participation in lethal injections is unethic&l. Additionally troubling is the fact that there may
be some level of irreducible risk inherent in trdmenistration of lethal injection. Data from
analogous settings suggest that this may be tlee dagen under ideal conditions where a trained
anesthesiologist is present to monitor a patidmret is a risk of intraoperative awareness such
that patients are conscious and experience paghout a surgical operatié®. A study of 535
cases of euthanasia performed in the Netherlandsrereuthanasia is legal, demonstrated that

technical problems with the practice of euthanasiaurred in five percent of cases and

304 It is not clear how conducting research on déférmethods of administering lethal injection in

prisoners could meet with the prohibition on craletl unusual punishment. For one thing, it may be
proh|b|t|vely difficult to obtain informed consefur prisoners to participate in such research.

See, e.g Priscilla RayAMA Opposes Physician Involvement in Executidmserican Medical
Association (2006http://www.ama-assn.org/ama/pub/category/16007;hamierican Nurses Association
Committee on Ethickthics and Human Rights Position Statements: NuRadicipation in Capital
Punishmen{1994),
http://www.law.berkeley.edu/clinics/dpclinic/L etthajectionDocuments/Professional%20Associations/AN
A%20Position%20Statement %20Nurses'%20Particip#iiflin%20Capital%20Puni...gddrin F.

Guidry, Message from the President: Observations Regardatigal Injection(2006),
http://www.law.berkeley.edu/clinics/dpclinic/LettajectionDocuments/Professional%20Associations/Obs
ervations%20Regarding%20L ethal%20Injection; ptHtional Association of Emergency Medical
TechniciansPosition Statement on EMT and Paramedic Particpain Capital Punishmer(2006),
http://www.naemt.org/aboutNAEMT/capitalpunishmenth

306 See, e.gJ. Bruhn, et alDepth of Anesthesia Monitoring: What's availabléats validated, and
what's next 97 British J. of Anesthesia 85, at 86 (2006) ifrpthat incidence of awareness under
anesthesia is alarmingly high and ranges from 0.&8018% in adults); American Society of
Anesthesiologists Task Force on Intraoperative Awass, Practice Advisory for Intraoperative Awassne
and Brain Function Monitoring, at 1 (October 2503p(reporting an intraoperative awareness rate bf
0.2% in all surgical patientsavailable at

http://www.law.berkeley.edu/clinics/dpclinic/L etthajectionDocuments/California/Morales/Morales%20D
ist%20Ct.Cp/Ex%206%20t0%20Heath%20Decl%20(ASA%20sahy%20re%20intraoperative%20awar
eness).pdf
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complications occurred in three percent of cd%edt may be that the conditions under which
lethal injection is conducted, which to date haweolved execution teams with significantly less
training than that obtained by medical professisnaécessarily involve some higher level of risk
of pain than these studies have demonstrated. \Gioyp, there may be no acceptable way to
conduct lethal injection.

Regardless, the current approach is untenable—itlezal to dramatic inconsistencies in
the practice of lethal injection without furtheriogr knowledge of the risks involved. In order to
determine whether lethal injection is constitutigritawill take a systematic, careful analysis of
the risks involved in lethal injection—the type ddtermination that states have not attempted to
make to date, and that they may lack the expestisbjectivity to undertake. This investigation
cannot involve prisoners without some attentioth ethical issues involved to minimize risks
and the possibility of exploitation. In additiahwill also require democratic deliberation about
these risks and a societal determination aboutatieeptability risks and uncertainty involved.
Given the controversial nature of the death pentdglf, the lethal injection question cannot take
hidden approaches to reform that fail to acknowdetthg trade-offs that are being made. Whether
we can determine the level of risk to an acceptddel of certainty may be a scientific
determination, but whether that risk is sufficigribw to be consistent with the Constitutional
prohibition on cruel and unusual punishment is llipwaffair.

VIl.  CONCLUSION

One interesting implication of the analysis abavthat state regulations on research with
prisoners should be revised. This largely unexguoeffect of regulations governing research
with prisoners highlights the fact that there mayplboblems with these regulations. In particular,
they may be too restrictive in a manner that prigdhiprisoners from receiving potential benefits

from medical research. The Institute of Medicieeently issued a report calling for reform of

307 Johanna H. Groenewoud, et 8llinical Problems with the Performance of Euthamasnd

Physician-Assisted Suicide in the Netherlarg#® New ENG. J.OFMED. 551, Table 3 (Feb. 24, 2000).
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the Federal regulations governing research witsopers, and these recommendations may apply
even more forcefully to state regulatioffs. Somewhat ironically, overprotective laws that may
prevent prisoners from receiving benefits from jggraiting in research have not been applied to
protect prisoners in the context of execution. tetse laws should operate to ensure that states
and prison officials are not experimenting on pnss by subjecting them to substantial risk of
pain and suffering as they try to improve an exeoutsystem that may not withstand
Constitutional scrutiny.

States that have determined that lethal injectisnpracticed, violates the Constitutional
prohibition on cruel and unusual punishment havetpd themselves into a corner by also
placing stringent restrictions on research on pess. These states are in a situation where they
have recognized that they cannot continue condyatixecutions as they have, but they are
unable to do anything about it without contradigttheir own policies, regulations, and/or penal
codes. Moreover, even states that are modifyiedr fhrocedures in an ad-hoc manner, using
procedures to gather data in order to publicly gmeshis data in future litigation to reform the
process over time, are likely to be conductingaesg®on prisoners.

Furthermore, nearly all of the states that curyeptrmit execution by lethal injection
have regulations governing research with prison@g.implication from the arguments above,
these regulations may operate to prohibit reformexdcution by lethal injection in states that
have not yet determined that reform is necesskithe Supreme Court finds that lethal injection
is error-prone, it is possible that these statesaiso conducting experimentation or research on
prisoners in violation of their own regulations.er@in types of regulations are more restrictive
than others and would be more likely to prohibih& injection in states that are not attempting

to reform their protocols. By incorporating medipaocedures into the process of execution,

308 COMMITTEE ON ETHICAL CONSIDERATIONS FORREVISIONS TODHHS REGULATIONS FOR

PROTECTION OFPRISONERSINVOLVED IN RESEARCH ETHICAL CONSIDERATIONS FORRESEARCHINVOLVING
PRISONERS(2006).
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states have made the process of execution subjeestrictions on medical research, and they
cannot ignore the effect of their own regulationgleeir approaches to lethal injection.

The implications for this analysis are perhaps nsadient for the upcoming Supreme
Court decision irBaze v. ReesDetermining the likelihood of the risks of a nwd procedure
requires an examination of evidence. If therengufficient evidence to determine the level of
risk, medical research is the way to resolve thestion. These fundamental medical concepts
have not been explored in litigation over lethgkedation to date, but underlie many of the
questions that the Supreme Court has taken Baze®®® Furthermore, if the Supreme Court’s
analysis requires an approach to reform similah®approaches undertaken by California and
Florida, research regulations and policies in matgtes would prohibit Departments of
Correction from abiding by the Supreme Court decisi Whatever standard the Court sets for
evaluating lethal injection, it must take accouhthe fact that the approach to reform and the

changes it requires cannot involve unethical angkimissible research on prisoners.

309 SeeBaze v. Rees, No. 07-5439, 2007 U.S. LEXIS 90661 §U.S. September 25, 2007). The
guestions before the Supreme Court are:

I. Does the Eighth Amendment to the United States fitatisn prohibit means

for carrying out a method of execution that creatainnecessary risk of pain and suffering
as opposed to only a substantial risk of the wantBiction of pain?

II. Do the means for carrying out an execution eaars unnecessary risk of pain and
suffering in violation of the Eighth Amendment up@ishowing that readily available
alternatives that pose less risk of pain and saffecould be used?

[ll. Does the continued use of sodium thiopentahquronium bromide, and potassium
chloride, individually or together, violate the et@nd unusual punishment clause of the
Eighth Amendment because lethal injections carndoger out by using other chemicals
that pose less risk of pain and suffering?

All of these questions require consideration ofahguments contained herein.
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APPENDIX1

STATE REGULATIONS REFORM OF
LETHAL INJECTION

CALIFORNIA “Except as provided in Section 1706 of the Welfare | “California’s lethal-
and Institutions Code, no biomedical research si&ll| injection protocol—as
conducted on any prisoner in this state.” Cal.dPen | actually administered in
Code § 3502. practice—create[s] an

undue and unnecessary
risk that an inmate will
suffer pain so extreme
that it offends the Eighth
Amendment.”

Morales v. Tilton 465 F.
Supp. 972, 974 (N.D.
Cal. 2006).

FLORIDA “No offender in the custody of or under the supon | “Protocols as written are
of the department will be utilized for medical, nuic | insufficient to properly
or pharmaceutical experimental testing or any other| carry out an execution
health-related experimental procedure. This doés n when complications
preclude individual treatment of an offender based | arise.”
her/his need for a specific medical procedureighadt | THE GOVERNOR S
generally available.” Fla. Admin. Code ArR. 4- COMMISSION ON
4402. ADMINISTRATION OF

LETHAL INJECTION
FINAL REPORT WITH
FINDINGS AND
RECOMMENDATIONS
(Mar. 1, 2007).
OHIO “Research on inmates that is medical, pharmacduti¢c One district court is

and/or cosmetic is prohibited, unless all of the
following conditions are true: 1) there is a clbanefit
to the individual inmate based on his/her needfor
specific medical procedure or pharmaceutical that i
not generally available, and 2) the inmate suffiens
a medical condition for which all conventional
treatment modalities and alternatives have been
exhausted, and 3) the only remaining treatmersis t
one being proposed as part of the medical or
pharmaceutical experiment, and 4) the treatmeit wi
have an immediate therapeutic benefit to the
participant. If these conditions are met, the ODR&y
authorize participation as a treatment opportunity,
rather than as participation in an experimentajgatd
Ohio Dept. of Rehabilitation & Correction, Human

considering arguments d
the constitutionality of
lethal injection; a class
action lawsuit has been
stayed pending the
outcome of a petition for
writ of certiorari.
Cooey v. TaftNo. 04-
1156 (S.D. Ohio Nov. 22
| 2006); State v. Rivera
No. 04-CR-065940 (Ct.
Com. PI. July 24, 2007).

Subjects Research Review Process: Detailed
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description,
http://www.drc.state.oh.us/web/hsrrc_review.htm.

SOUTH DAKOTA

“The South Dakota Department of Health Correctionaovernor issued a stay (

Health Care policy forbids any involvement or
participation in medical or other research invodyin
inmates. This includes direct as well as indirect
research.” South Dakota Department of Health,
Correctional Health Services Policy P-I-07, “Medica
and Other Research” (April 1, 2007).

execution to modify the
lethal injection protocol
from requiring a two-
drug cocktail to the threg
drug cocktail used by
most states. The lethal
injection statute was
amended by the
legislature.
S.D.CODIFIED LAWS §
23A-27A-32 (2007
amendment notes).

NORTH CAROLINA

Research must abide by the Code of Federal
Regulations, 45 C.F.R. 46.306(a)(2), and seven
additional criteria: “(1) the research is in ondlo#
categories of permissible research (see above).

(2) there cannot be any undue incentives as a
consequence of taking part.

(3) the risks involved in the research are equivzaie
risks that would be accepted by

nonprisoner volunteers;

(4) procedures for the selection of subjects within
prison are fair to all prisoners and

that prison authorities or other prisoners cannot
intervene in the selection.

(5) information about the project is written aead|
that prisoners can understand.

(6) that there is no gain, nor perception of glona
prisoner taking part, and that there

is no penalty, nor perception of a penalty, foriagner
saying “no.”

(7) adequate provision is made for follow-up
examination or care after the end of their
participation, if needed.”

North Carolina Department of Correction, Research
and Planning, “Conducting Research within the Nor
Carolina Department of Correction,”
http://www.doc.state.nc.us/rap/ResearchGuidelimis

A district court judge
found that the State ran
the risk of violating the
Eighth Amendment to
the Constitution if it
proceeded with a
protocol in which a
doctor would not be
present at the execution
North Caroline added thg
use of mechanical
monitoring of anesthetic
depth and proceeded wi
executions.

Brown v. Beck, 445 F.3d
752 (4th Cir. 2006).

th

p

TENNESSEE

“The use of inmates for medical, pharmaceutical, o
cosmetic experiments is prohibited. This does not
preclude treatment of an inmate based on his/hegt ng
for a specific medical procedure which is not gatier
available.” Tennessee Dept. of Correction Policy
#114.02 (June 1, 2004),
http://www.state.tn.us/correction/pdf/researchfquuif.

“The plaintiff's pending
execution under

2 Tennessee’s new lethal
injection protocol
violates the Eighth
Amendment to the
United States
Constitution. The new
protocol presents a
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substantial risk of
unnecessary pain.”
Harbison v. Little, No.
3:06-01206, 2007 U.S.
Dist. LEXIS 72410, at
55-56 (M.D. Tenn.
2007).

MARYLAND

The managing official of an adult correctionaltitge
“shall have a written policy prohibiting the useaof
inmate for medical, pharmaceutical, or cosmetic
experiments.” The only exception provided in the
regulations is that they “do[] not preclude the
individual treatment of a consenting inmate based o
the need for a specified medical procedure whigtois
generally available.”

Md. Code Ann. [Standards: Inmate Safety] 8§

12.14.04.02.C (2007).

Executions halted for
failure to comply with
the Administrative
Procedures Act when
developing the lethal
injection protocolSee
Evans v. State, 914 A.2d
25, 80-81 (Md. 2006).
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