



































not, within the time allowed, file a petition for review
with the United States Supreme Court.

Rule 32.2(c) of the Alabama Rules of Criminal Procedure
provides that a petition for post-conviction relief be
filed within two vyears after the issuance of the
certificate of judgment by the Court of Criminal Appeals.®?
A certificate of Jjudgment was issued by the Court of
Criminal Appeals on April 7, 1998, establishing April 7,
2000, as the last date on which Arthur could file his Rule
32 petition for relief from the sentence of death imposed
on January 24, 1992.

On September 8, 2000, following some two and one-half
years of inactivity by Arthur or by anyone on his behalf,
the Alabama Attorney General filed, in the Alabama Supreme
Court, a motion for that court to set a date to carry out
the death sentence and to issue a death warrant instructing
the State to proceed. On March 23, 2001, the Alabama
Supreme Court granted the Attorney General’s motion to set

an execution date and ordered that Arthur be executed on

* The Alabama Supreme Court, effective August 1, 2002, changed the Rule

32 statute of limitations to one vyear. Ala. R. Crim. P.
32.2(c) (comment following that rule states the effective date of the
amendment) .
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Friday April 27, 2001.

On January 25, 2001, Arthur, proceeding through
counsel, filed a Rule 32 petition in the Circuit Court of
Jefferson County. The Rule 32 petition was dismissed as
untimely on March 5, 2001. The Alabama Court of Criminal
Appeals affirmed the denial and dismissal of Arthur’s Rule

32 petition. Arthur v. State, 820 So. 24 886, 889 (Ala.

Crim. App. 2001). The Court of Criminal Appeals agreed
with the trial court that “the two-year limitations period
in Rule 32.2(c), Ala. R. Crim. P., is mandatory and
jurisdictional.” I The Alabama Court of Criminal
Appeals denied Arthur’s application for rehearing on July
27, 2001, and the Alabama Supreme Court denied certiorari
review on November 2, 2001. Id. The United States Supreme

Court, on May 13, 2002, denied Arthur’'s petition for writ

of certiorari. Arthur v. Alabama, 535 U.S. 1053 (2002).

On April 20, 2001, seven days before his scheduled
execution, Arthur filed a petition for writ of habeas
corpus, along with a motion to stay the execution, in the
United States District Court for the Northern District of
Alabama. That court issued a stay of execution on April

25, 2001. That same day, the federal district court
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entered an order staying the habeas proceeding pending a
resolution of the above-listed state post-conviction
proceeding.

Arthur attempted to overcome his failure to comply with
the statute of limitation in federal court by asserting a
“‘gateway claim” of actual innocence. His claim was based
principally on the affidavits of Alphonso High and Ray
Melson, who claimed to have éeen Arthur on February 1,
1982, the morning of the murder. High and Melson gave
affidavits to the State that contradicted their earlier
affidavits, stating that they could not be certain of the
day or month that they saw Arthur.

The federal district court rejected Arthur’s “actual
innocence” claim and dismissed Arthur’s habeas petition as
untimely. Arthur’s motion for reconsideration was denied.
Arthur’s motion for a certificate of appealability was
granted by the district court. The Eleventh Circuit Court

of Appeals affirmed the dismissal. Arthur v. Allen, 452

F.3d 1234 (11th Cir. 2006). The decision was modified
slightly on petition for rehearing, with the court
elucidating its denial of a hearing and discovery. Arthur

v. Allen, 459 F.3d 1310 (l1llth Cir. 2006). Arthur’s
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petition for certiorari was denied by the United States

Supreme Court. Arthur v. Allen, 549 U.S. 1338 (2007).

CONCLUSION

Pursuant to Rule 8(d) (1) of the Alabama Rules of
Appellate Procedure, the State respectfully requests this
Court ‘“enter an order fixing a date of execution” for
Thomas Arthur.

Respectfully submitted,

Troy King
Attorney General

s/ J. Clayton Crenshaw
J. Clayton Crenshaw
Assistant Attorney General
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CERTIFICATE OF SERVICE

I hereby certify that on September 8, 2009, I did serve
a copy of the foregoing on the attorneys for the
Respondent, by placing the same in the United States Mail,

first class,

Arnold J. Levine

Legal Aid Society

11 Park Place, Suite 606
New York, NY 10007

Theresa Trzaskoma
80 Broad Street
30th Floor
New York, NY 10004
Suhana S. Han
Ruben S. Fogel

Sara L. Manaugh
Jordan T. Razza
Laura D. Compton
125 Broad Street
New York, NY 10004

ADDRESS OF COUNSEL:

Office of the Attorney General
Capital Litigation Division
500 Dexter Avenue

Montgomery, AL 36130
Tele: (334) 242-7423
Fax: (334) 353-3637

ccrenshaw@ago.state.al.us

postage prepaid and addressed as follows:

s/ J. Clayton Crenshaw
J. Clayton Crenshaw
Assistant Attorney General
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