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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA

THOMAS D. ARTHUR,
Petitioner,
Case No. CC 87-577.62

V.

STATE OF ALABAMA,

R N N

Respondent.

FINAL ORDER DENYING PETITIONER THOMAS D. ARTHUR’S AMENDED
SUCCESSIVE RULE 32 PETITION FOR POST-CONVICTION RELIEF

Having thoroughly reviewed and considered Petitioner
Thomas D. Arthur’s amended successive Rule 32 petition, the
evidence presented during the evidentiary hearing
concerning his petition conducted on April 14-15, 2009 and
on August 10, 2009, the transcript records of Arthur’s
capital murder trials, the transcript of Judy Wicker’s
murder trial, the record on direct appeal, the forensic
reports provided to this Court by the Alabama Department of
Forensic Sciences, the arguments of counsel throughout
these proceedings and all of the pleadings filed in the
above-styled cause, this Court makes the following findings
of fact and conclusions of law and hereby DENIES all relief

on Arthur’s amended successive Rule 32 petition.



PROCEDURAL HISTORY

On July 29, 2008, Arthur filed a successive Rule 32
petition alleging that he is innocent of the capital murder
of Troy Wicker. In his Rule 32 petition, Arthur alleged
that newly discovered facts - a signed and notarized
confession from Bobby Ray Gilbert, asserting that Gilbert,
not Arthur, is the killer of Troy Wicker - entitles him to
relief from his conviction and sentence under Rule 32.1(e).
'i‘he State of Alabama moved to dismiss Arthur’s successive
Rule 32 petition on July 30, 2008, arguing that Arthur’s
eleventh-hour presentation of Gilbert’s affidavit was both
a fabrication and patently incredible. On July 30, 2008,
the Alabama Supreme Court issued an order staying Arthur’'s
execution scheduled for July 31, 2008 to allow this Court
to consider the allegations raised in Arthur’s successive
Rule 32 petition, namely Gilbert’s affidavit in which he
purported to confess to the killing of Troy Wicker.

On January 28, 2009, Arthur filed an amended successive
Rule 32 petition in which he re-asserted his claim that the
newly discovered evidence of Gilbert’'s affidavit required

his conviction and sentence to be vacated. Arthur also



alleged an additional claim that he was entitled to relief
based on newly discovered evidence that the rape kit
performed on Judy Wicker after the murder of Troy Wicker
could not be located. Finally, Arthur contended that this
Court should grant access to the physical evidence in this
case - including the rape kit, wig, bloody clothing, and
hairs - for DNA testing that could demonstrate his
innocence based on the two claims of newly discovered
evidence. (Pet. at 23)

On April 14-15, 2009, this Court held an evidentiary
hearing concerning the claims in Arthur’s amended
successive Rule 32 petition. Arthur presented the
testimony of Gilbert; two inmates, Charles Hastings and
Steve Murphy; and Dr. Norah Rudin, a forensic scientist.
The State then presented the testimony of three inmates,
Curtis Henderson, Brian Barnes, and Jeffrey Holmes; five
employees of the Department of Corrections, Jessie Bishop,
Stephanie Atchison, Carolyn O’Brian, Gwendolyn Threatt, and
Richard Carter; retired police officers Doug Aycock and
Robert Hall; Bill Summers, an investigator with the Office

of Attorney General; Judy Wicker; and Angelo Della Manna,



chief of forensic biology and D.N.A. for the Alabama
Department of Forensic Sciences.

During the hearing, the State presented extensive
evidence, particularly through the testimony of it’s inmate
witnesses, which clearly indicated that the affidavit of
Gilbert was prepared with Arthur’s assistance. The State
offered evidence that Arthur arranged for numerous notes to
be transported and delivered to Gilbert while both were
incarcerated in Holman Prison. Through these notes, Arthur
was able to feed Gilbert facts about the murder of Troy
Wicker to enable Gilbert to have information to create his
affidavit.

Although this Court found great credibility with the
State’s witnesses, out of an abundance of caution, this
Court stayed a final ruling and continued the evidentiary
hearing wuntil such time as the Alabama Department of
Forensic Sciences could conduct D.N.A. testing on the
available physical evidence in this case, specifically the
wig, Judy Wicker’s panties(exhibit 17), blouse (exhibit 18)
and jeans (exhibit 19) which were collected by Gary
Wallace, Ala. Dept. Forensic Sciences, from the den floor

where Judy was 1lying when the police first entered the



home, as well as hair samples collected from the crime
scene. (R. at Arthur trial 365,66 ) This court noted at the
conclusion of the testimony that although this court did
not find Mr. Gilbert to be a credible witness, DNA analysis
could certainly assist the Court in it’s final assessment
of his credibility. Scientific testing was ordered on this
very narrow issue of Mr. Gilbert’'s credibility and
therefore, was not contrary to the Alabama Supreme Court’s
opinion or Federal District decisions affirmed by the
Eleventh Circuit, where Arthur’s request for DNA analysis
has been denied. (Ex Parte Thomas Douglas Arthur,CC-87-577,
Appeal No. 1951985, Order Denying Motion (Ala. July 29%,

2008); Arthur v. Haley, Mem.Op., No. 01-N-0983 at p.5(N.D.

Ala. June 4, 2008) (unpublished memorandum opinion). Arthur
v. King, 07-cv-319-WKW,2007 WL 2381992 at*5-7 (M.D. Ala.
Aug.17,2007) (unpublished memorandum opinion), affirmed,

Arthur v. King, 500 F.3"™ 1335(11%® cir. 2007).

The Alabama Department of Forensic Sciences issued it’s
report on the examination of this biological evidence on
July 9,' 2009. A final evidentiary hearing was held on
August 10, 2009. During this hearing, Angelo Della Manna

was re-called to testify concerning his examination of the



physical evidence in this case for D.N.A. Arthur also
presented testimony from a forensic expert, Keith Inman.
After concluding the evidentiary hearing, this Court issued
an oral ruling denying all relief on Arthur’s amended
successive Rule 32 petition and now issues this final

written order concerning the same.

ARTHUR IS NOT ENTITLED TO RELIEF ON ANY CLAIM RAISED IN HIS
AMENDED SUCCESSIVE RULE 32 PETITION

Although Arthur has raised three claims in his amended
successive Rule 32 petition, the issue before this Court is
a narrow one and essentially concerns one sole issue: the
credibility of Bobby Ray Gilbert’'s affidavit. Arthur
contends that his conviction and sentence should be vacated
based on newly discovered evidence that he did not commit
the c¢rime in question. The only T“newly discovered
evidence” supporting Arthur’s claim is Gilbert’s affidavit,
although Arthur argues D.N.A. testing will support
Gilbert’s affidavit.

This Court has carefully considered the testimony
presented during the evidentiary Thearing and spent
countless hours examining the transcripts of Arthur’'s

previous trials and finds Gilbert’s affidavit to be
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contrary to the great weight of evidence presented against
Mr. Arthur at trial and at the Rule 32 evidentiary hearing.
In short this Court finds the affidavit to be false.
Consequently, Arthur’s claim that his conviction and
sentence should be vacated lacks merit.

This Court agrees with the State that, on its face,
Gilbert’s affidavit is incredible. In this Court’s
experience, it is an extraordinarily rare case - if ever -
for a person to come forward on the eve of an execution and
claim credit for a capital murder. In fact, as the United

States Supreme Court has stated in Herrera v Collins, “we

observe that exculpatory affidavits “‘produced at the
eleventh hour with no reasonable explanation for the nearly
decade-long delay” are “suspect.” 506 U.S. 390, 423 (1993).
In this case Mr. Gilbert has waited well over two decades
to come forward. Still, this Court provided Arthur a full
and fair evidentiary hearing in which to present evidence
supporting Gilbert’s claim that he murdered Troy Wicker.
However, the overwhelming evidence and testimony
presented before this Court established that Gilbert 1lied,
that his affidavit is false, and that he had no role in the

murder of Troy Wicker. This Court further finds that the



evidence presented demonstrates that both Gilbert and
Arthur engaged in an attempt to defraud this Court by means
of the affidavit made the subject of this Rule 32, in which
Gilbert takes credit for the murder of Troy Wicker.

Still, in the face of overwhelming evidence
establishing Gilbert’s affidavit to be a fabrication, this
Court ordered D.N.A.  testing of the physical evidence at
hand in this case, which Arthur alleged would identify
Gilbert as the killer if Gilbert’s affidavit was in fact
true. The D.N.A. testing confirmed this Court’s initial
assessment of Mr. Gilbert’s credibility and proved that
Gilbert’'s affidavit was false. The report issued by the
Alabama Department of Forensic Sciences indicated that
Gilbert’s D.N.A. profile was not identified in any of the
physical evidence tested and completely contradicts his
statements made in his affidavit.

In short, both factual testimony and science have
exposed the affidavit of Mr. Gilbert to be a lie. The
testimony presented during the evidentiary hearing and the
forensic science report issued in this case establish both
that Gilbert’s affidavit is false and that Gilbert lied to

this Court. More importantly, this Court finds that the



evidence also establishes that Arthur has participated in
this attempt to perpetrate a fraud. Arthur is not entitled

to any relief.

I. ARTHUR IS NOT ENTITLED TO ANY RELIEF ON HIS CLAIM
THAT GILBERT'’S CONFESSION REQUIRES THAT HIS
CONVICTION AND SENTENCE OF DEATH SHOULD BE VACATED.

In paragraphs 39-49 of his amended successive Rule 32
petition, Arthur claims that he is entitled to relief based
on the newly discovered evidence that Gilbert confessed to
killing Troy Wicker. For several reasons noted below, this
Court finds that not only has Arthur failed to meet his
burden of proof of demonstrating that Gilbert’s affidavit
and “confession” establishes newly discovered evidence that
he is innocent of the crime for which he was convicted and
sentenced to death, but that, in fact, the evidence
establishes that Gilbert’s affidavit is patently false.

First, Arthur failed to present any credible evidence
to substantiate Gilbert’s claims in his affidavit. Gilbert
testified during the evidentiary hearing conducted on April
14, 2009 and maintained what he stated in his affidavit was
true. However, although Gilbert claimed in his affidavit

to have told several people that he killed Troy Wicker and
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further claimed that "I am no longer afraid [of
prosecution] since the U.S. Supreme Court ruled that a
minor cannot receive the death penalty”, Gilbert refused to
answer any questions or verify any statements in his
affidavit concerning specific facts of his alleged
involvement in the killing of Troy Wicker. This fact alone
casts  serious doubts on the credibility of Gilbert’s
claims.

Arthur also presented the testimony of two inmates,
Steve Murphy and Charles Hastings, who both testified that
Gilbert told them that he committed the murder for which
Arthur was scheduled to be executed. However, this Court
gives little weight to the testimony presented by Murphy
and Hastings. Both are presently serving sentences of life
without parole for committing a variety of violent
offenses. In fact, Hastings 1is serving eight 1life
sentences, three life without parole sentences, plus forty
five years. (R. 96) Both Murphy and Hastings were friends
and acquaintances of Gilbert. Murphy 1lived in the cell
next to Gilbert in 2006, at the time Gilbert supposedly
relayed this information. (R. 96) Hastings, who knew

Gilbert from as far back as 1984, also was housed in a cell
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directly underneath Gilbert in Holman Prison in 2006-07.
(R. 81-82) Even assuming that Murphy and Hastings testified
truthfully, the fact that Gilbert told two of his friends
serving life without parole sentences that he supposedly
murdered Troy Wicker is partiqularly unconvincing as
support for Gilbert’'s affidavit. Esséntially, the only
support for Arthur’s claim that Gilbert committed the
murder of Troy Wicker is limited to Gilbert’'s affidavit
itself. Arthur failed to present any other evidence that
would give this affidavit a shred of credibility.
Furthermore, this Court finds that the State presented
overwhelming evidence that Gilbert’s affidavit is false and
that Gilbert and Arthur conspired to fabricate the
affidavit. First, the State presented the testimony of
Judy Wicker, who was convicted of murder for conspiring
with Arthur to kill her husband, Troy Wicker. Judy
Wicker’'s testimony directly contradicts virtually all of
Gilbert’s claims in his affidavit. Judy Wicker emphatically
stated that she hired Arthur, not Gilbert, to murder her
husband. (R. 310) Judy Wicker also testified that it was
Arthur, not Gilbert, who killed Wicker and that she had

knowledge of this because she was present when Arthur shot
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Troy Wicker. (R. 310) Finally, Judy Wicker stated that she
did not know, and had never known, Gilbert and that she
never had sex with Gilbert. (R. 309) This court considers
Judy Wicker’s testimony at the Rule 32 hearing in April to
be extremely important. In reference to the rape kit and
any D.N.A., she testified that *“what they found” was
“Troys’” before she or any one knew of either the presence
of the semen on her panties or jeans or that science would
prove it was Troys’ as she testified and not Gilbert’s as
set forth in his affidavit. (R. 324) Judy Wicker's
testimony at Mr. Arthur’s trial was corroborated by at
least twelve witnesses who gave .significant testimony
linking Arthur to the murder of Troy Wicker and now science
has corroborated her testimony in this court.

The State also presented the testimony of Doug Aycock,
the former Chief of the Sheffield Police Department and
Robert Hall, Chief Detective of the Muscle Shoals Police
Department, who was the lead investigator in the murder of
Troy Wicker. Both Aycock and Hall testified that they
never heard the name of Bobby Gilbert during the
investigation of the Wicker murder, that no witness

mentioned Gilbert’s name and that no physical evidence in
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the case linked them to a person named Bobby Gilbert. (R.
238-39, 255-56) Hall further testified that he talked with
Judy Wicker throughout the investigation and she never once
mentioned the name Bobby Gilbert. (R. 256) Despite this
being a twenty seven years old case, both Aycock and Hall
still recalled several facts discovered during the course
of their investigation that led them to develop Thomas
Arthur, not Gilbert, as the suspect in this case. (R. 237-
38, 253-55) Again, the great weight of the evidence at the
Arthur trial completely contradicts the facts in the
Gilbert affidavit.

The State also presented numerous instances of lies
within Gilbert’'s affidavit. For instance, in his affidavit,
Gilbert claimed that he was 17 at the time he had a sexual
relationship with Judy Wicker and murdered Troy Wicker.
Bill Summers, an Investigator with the Attorney General’s
Office, testified that he obtained Gilbert’s personal
information from the Department of Corrections and obtained
a copy of Gilbert’s birth certificate from the Alabama
Center for Health Statistics. Based on Gilbert’s birth
certificate, Summers testified that Gilbert’s birthday was

September 5, 1666 and that Gilbert would have been 15 in
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1982 at the time Troy Wicker was murdered. (R. 273) This
evidence conflicts squarely with Gilbert’s EIaim. in his
affidavit.

Gilbert also claimed in his affidavit that in September
of 2007, he told Jesse Bishop, a correctional officer at
Holman Prison that the State was making a mistake executing
Tommy Arthur. Contrary to Gilbert’s claims, Warden Bishop
testified during the evidentiary hearing that Gilbert’s
statement was not true and that he never had a conversation
with Gilbert about Tommy Arthur. (R. 161-62)

This Court finds particularly convincing the evidence
presented by the State that Arthur participated in the
creation of Gilbert’'s affidavit by feeding information to
Gilbert about the murder of Troy Wicker. The State
presented testimony that both Arthur and Gilbert were
incarcerated in Holman Prison from September 2002 to
January of 2008. (R. 172) Inmate Brian Barnes testified
that he was incarcerated at Holman Prison from 2005-2006 in
the cell next to Gilbert. (R. 132-33) During this time,
Gilbert told Barnes that Gilbert was going to say that he
committed the murder for which Arthur was convicted to get

Arthur off of death row. (R. 133) Barnes said that Gilbert
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told him that Gilbert would falsely claim credit for the
Wicker murder because he would be able to be on death row
with his own individual prison cell and watch Tv. (R. 133)
Barnes also stated that Gilbert claimed he was going to get
paid and that someone who “had done him wrong” would be
killed in Albertville in exchange for him taking the blame.
(R. 134) Finally, Barnes testified that Gilbert received
information about the facts of the case by passing notes
directly from Arthur and that Barnes personally passed
notes from Arthur to Gilbert as a hall runner. (R. 136-38)
Gilbert denied having any contact whatsoever with Arthur.
(R. 63-64)

Similar to Barnes’s testimony, another inmate, Jeffrey
Holmes testified for the State that he was a hall runner in
Holman Prison from 2005-2006. (R. 275-76) Holmes testified
that he passed notes between Gilbert and Arthur concerning
Arthur’'s case. (R. 276-77) Holmes also stated that Gilbert
said he was going to claim that he committed the murder for
which Arthur was convicted. (R. 277) Holmes testified that
Gilbert said that Arthur’s daughter was going to take care

of Gilbert for taking the blame for the murder. (R. 279)
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This Court finds great credibility in the testimony of
the inmate witnesses provided by the State. This testimony
directly contradicted Gilbert’s c¢laims that he never
communicated with Arthur and never made a deal with Arthur
to take the blame for the murder of Troy Wicker. (R. 63-64)
Both Barnes and Holmes were offered nothing by the State
for their testimony and contacted the State with their
information on their own will. Both men had absolutely
nothing to gain from testifying during the evidentiary
hearing. To the contrary, as the testimony during the
hearing indicated, Barnes and Holmes had plenty to lose
from testifying in this case and each man fears for his
safety for exposing the conspiracy between Gilbert and
Arthur. (R.137, 283) Barnes testified that he was stabbed
by another inmate the week before the April hearing and had
to be transferred to Draper. (R. 132)

Finally, this Court finds that the testimony of
Correctional Officer Captain Richard Carter provided other
evidence of impeachment as to Mr. Gilbert’s credibility.
During the evidentiary hearing, Gilbert claimed that his
fiancé was Dbanned from visiting him in prison in

retaliation for confessing to the murder of Troy Wicker in



Gilbert’'s ‘affidavit. (R. 25) However, testimony from
Captain Carter refuted Gilbert’s claims and demonstrated
that Gilbert’s visitation privileges were revoked because
he was found to be in the possession of contraband, which
was supplied by his fiance. Captain Carter testified that
he works at St. Clair Correctional Facility where Gilbert
is currently incarcerated. Captain Carter testified that
Gilbert was found in possession of a cell phone, which is
considered to be contraband, that contained text messages
from and pornographic pictures of Gilbert’s fiance. (R.
195-96) As a result of this violation, in accordance with
the Department of Correction’s policies, Gilbert’s
visitation privileges were revoked. (R. 189)

Captain Carter then testified that Gilbert stated that
he would recant his affidavit and testimony in the Arthur
case if his fiancé’s visitation privileges were restored.
(R. 190) Gilbert’s attempt to disavow a sworn affidavit
made the basis of this Rule 32, which in effect stayed an
execution, is extremely relevant to this Court’s assessment
of Mr. Gilbert’s credibility. This Court finds Mr. Gilbert

and his affidavit to be incredible.
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Finally, and most importantly, this Court finds that
the D.N.A analysis conducted by Angelo Della Manna of the
Alabama Department of Forensic .Sciences confirms that
Gilbert’s affidavit is false and that Gilbert and Arthur
attempted to perpetrate a fraud on this Court. In both his
July 9, 2009 report and in his testimony during the August
10, 2009 hearing, Della Manna stated that he conducted
D.N.A. testing on the available physical evidence which was
introduced as evidence in Arthur’s third trial, including:
the wig, the blouse, panties and jeans recovered from Judy
Wicker at the time of the murder, and a pillowcase
identified to be under the head of Troy Wicker.

This evidence was then compared to the D.N.A. profile
of Bobby Ray Gilbert. None of the D.N.A. obtained from
this evidence matched Gilbert’'s profile. This finding
alone refutes Arthur’s claim that D.N.A. testing could
confirm the wveracity of Gilbert’s claim in his affidavit
that he killed Troy Wicker. To the contrary, science has
proved Gilbert’s affidavit to be false.

Gilbert’s claim that he had sex with Judy Wicker
immediately after the murder of Troy Wicker was false.

Instead, the report indicated that the semen found on Judy
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Wicker’s underwear and Jjeans, never before tested until
this Court’s order, but collected from the area where
Gilbert alleges he had sex with Judy Wicker and then made
it look like she had been beaten up, matched the D.N.A.
profile of the blood on the pillowcase, which presumably is
the D.N.A. of Mrs. Wicker’s dead husband, Troy Wicker. (R.
435) During testing, the presence of semen was detected on
the inside of Judy Wicker’s panties and pants and was found
to be a mixture of two individuals: one male and one
female. Della Manna further found that the genetic donor of
the bloodstains on Judy Wicker’s shirt and the genetic
donor of the bloodstains found on the pillowcase under the
head of Troy Wicker were these two individuals. (Court’s
Exhibit 3) In short, the semen mixture identified on Judy
Wicker’s clothes, torn, and collected from the den by Gary
Wallace with ADFS, is consistent with her having sex with
her husband at some time in close proximity of the murder
and her false allegation of rape, and not with Gilbert.
While testimony from an Officer Lang at Judy Wicker's
trial, was introduced by the Petitioner at the August 10
hearing to show that he testified that Judy Wicker was

found in the den in a robe,. the Court finds this evidence
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to be of little significance, especially in light of the
following evidence presented in the trial of Thomas Arthur.
Officer Lang testified at Arthur’s trial that he had
seen Judy Wicker twice on the morning of the murder wearing
the pink blouse, later found blood stained and collected
from the den where the panties and jeans were collected. He
stated that when he found her in the den she was covered up
and not sure what she was wearing.(R. Arthur trial at
341,342,345) Gary Wallace, ADFS and at the time director at
the Florence lab, testified that he processed the scene,
after Judy had been taken to the hospital by ambulance. He
is the one who collected these three items in gquestion
marked Exhibits 17,18, and 19 at trial, from the den area
next to the very hallway that Gilbert references in the
affidavit. (R. 365, 366) No other clothes or items were
taken as evidence by him from this den area. Gilbert did
not mention anything about Judy Wicker changing clothes
after having sex with him in the hallway where he says he
beat her up before she was found lying in the nearby den
when her sister and police found her beaten and alleging
rape. Officer Lannie Coan with Muscle Shoals PD testified

at Arthur’s second trial that when he got there the house
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had been ransacked, Wicker was lying on the den floor with
her sister Theresa. Wicker was crying and appeared to have
been beaten. He testified her clothes had been ripped. (R.
1169) This is consistent with the way in which Della Manna
received the panties at the lab. There is abundant evidence
to establish that Judy Wicker and Thomas Arthur attempted
to set up a false scenario that the murder had occurred
during a rape/robbery by an unidentified black man. The
presence of semen was important to confirm a rape, as
Gilbert’s affidavit sets forth. Now the evidence that the
semen source is not Gilbert, but Troy Wicker, disproves his
affidavit completely. It 1is irrelevant what clothes Judy
Wicker had on at the time the officer arrived on the scene
or how they were removed from her and by whom. The issue is
that these clothes relevant to the murder and alleged rape
collected in,K the den where Judy Wicker was found injured
immediately after the murder and alleged sex with Gilbert
did not contain his semen but, Troy Wicker’s instead. Just
as Judy Wicker testified, “it was Troys’”, not Gilberts’
and the physical evidence confirms the affidavit to be

false.( R.324)
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These findings directly contradict Gilbert’s claim in
his affidavit that he had unprotected sex with Judy Wicker
immediately after the murder of Troy Wicker. Della Manna
testified that when two people have sex, it would be
expected that £fluids containing genetic traits from both
the male and female would be present in the pelvic and
vaginal areas of the female. Thus, this genetic material
could be transferred to the female’s clothing. However,
Gilbert’s D.N.A. profile was not identified in the semen
mixture detected on Wicker’s clothing. This Court places
great weight on the lack of any genetic evidence linking
Gilbert to having sex with Judy Wicker. This evidence is
certainly the very next best evidence of who and who not
Judy Wicker had sex with close in time to the murder of her
husband and prior to going to .the hospital for treatment
when the rape kit examination took place. Coupled with the
scientific evidence that proves Judy Wicker had sex with
Troy Wicker, this evidence confirms Judy Wicker’s testimony
and wholly contradicts the allegations asserted 1in
Gilbert'’'s affidavit.

The D.N.A. testing in this case failed to link Gilbert

to the murder of Troy Wicker in any fashion. The D.N.A.
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testing, 1in fact, ©proves that Gilbert 1lied in his
affidavit. This strong evidence, along with the testimony
presented during the evidentiary hearing that Gilbert and
Arthur conspired to create a fabricated affidavit,
establishes that both Gilbert and Arthur have defrauded
this Court. Because Gilbert’s allegation that he committed
the murder of Troy Wicker has been established to be
patehtly false, this Court finds that Gilbert’s affidavit
would have not have changed the result of Arthur’s trial
and does not constitute newly discovered evidence under
Ala. R. Crim. P. 32.1(e). Arthur’s claims that he is
actually innocent and that his conviction and sentence of
death should be vacated are utterly without merit and are

accordingly denied.

II. ARTHUR IS NOT ENTITLED TO ANY RELIEF ON HIS CLAIM THAT
THE FAILURE TO FRESERVE THE RAPE KIT REQUIRES THAT HIS
CONVICTION AND SENTENCE OF DEATH BE VACATED.

In paragraphs 50-64 of his amended successive Rule 32
petition, Arthur alleges that the fact that the rape kit

performed on Judy Wicker at the time of the murder cannot

be located entitles him to relief. Arthur contends that
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this fact constitutes newly discovered evidence of a Brady
violation.

During the evidentiary hearing, this Court expressly
denied relief on this claim and reiterates its ruling in
this order. Arthur’s claim is without merit and he is not
entitled to relief. Arthur’'s claim concerning the rape kit
does not even fall under the Brady rule. As the State has
noted, Brady is triggered, by “the discovery, after trial,
of information favorable to the accused that had been known
[before or during triall to the prosecution but unknown to

the defense.” United States v. Bagley, 473 U.S. 667, 678,

105 s.Ct. 3375, 3381 (1985); accord United States v. Agurs,

427 U.S. 97, 103, 96 S.Ct. 2392, 2397 (1976) (same) .
Furthermore, as the United States Supreme Court has
recently held, “Brady is the wrong framework” to analyze
the disclosure of evidence in the post-conviction context.

District Attorney’s Office for the Third Judicial District

v. Osborne, 129 S.Ct. 2308, 2320 (U.S. 2009).

However, it is clear that Arthur had knowledge of the
existence of this rape kit for over twenty seven years. As
a letter from the Department of Forensic Sciences, included

as an exhibit in Arthur’s successive Rule 32 petition,
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indicates the fact that a rape kit was performed on Judy
Wicker was known as far back as March of 1982. (See Exhibit
2 to Arthur’s Successive Rule 32 petition.) This evidence
was known and made available to Arthur. This Court finds
it extremely important that neither the State nor the
defense introduced the rape kit as evidence in Arthur’s
trials, nor was the rape kit introduced in Judy Wicker'’'s
trial. In fact, Arthur did not even begin to request
access to the rape kit until sometime in 2002, years after
his conviction and sentence were affirmed on appeal.

Nor does the fact that the rape kit performed on Judy
Wicker is no longer available constitute a newly discovered
Brady violation. This fact would not have changed the
result of Arthur’s trial. No evidence was presented to
this Court that the State failed to make the results of the
rape kit available to Arthur at the time of his trial.
Arthur simply chose not to utilize this evidence during hisA
trials. The State had no duty to preserve evidence
collected in this case that was not used or admitted in any
trial, years after Arthur’s trials were completed.

This Court further finds that there is no evidence of

bad faith on the part of any law enforcement agency for
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intentionally destroying the rape kit, with knowledge that
it would be exculpatory for Arthur, for the purpose of
preventing its use by Arthur in a criminal proceeding. 1In
fact, even 1if the rape kit was currently available, this
Court finds that based on the evidence presented during
this proceeding, the results of any D.N.A. testing
performed on the rape kit would not have been favorable to
Arthur. Presumably, any D.N.A. testing performed on the
rape kit, which was taken from Judy Wicker shortly after
the murder, would have simply corroborated the results of
Angelo Della Manna’s analysis of the semen mixture found on
Judy Wicker’s panties and pants which were also recovered
from Judy Wicker by law enforcement a short time after the
murder. The report of Angelo Della Manna indicates that the
panties he received from the court clerk were received with
“defects (cut/tear) present along the right outseam and leg
opening, and extend across the front of the crotch, and are
consistent with the garment being cut off of the wearer”,or
torn, which is consistent with the testimony of Officer
Coan on the scene, and of Mr. Wallace who collected these
panties in the course of investigating an alleged

rape/murder. (R 1169 Arthur second trial) Had Judy Wicker
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been wearing other panties at the hospital they would have
been collected for testing, but because they are not listed
on the rape kit inventory and forensics report, the
evidence convinces this Court she was not wearing any,
which explains why these panties found in the den were
never tested.

Now pursuant to this Court’s order Ms. Wicker’s
clothing has been tested and the analysis in this case
provides the next best evidence of what the rape kit
analysis would have shown years ago. (See Court’s Exhibit
3) Any potential testing of the rape kit would have simply
confirmed that Judy Wicker had sex with Troy Wicker, and
not Bobby Gilbert. (Court’s Exhibit 3) Accordingly, because
the results of the rape kit were known to Arthur at the
time of his trial and because the availability of the rape
kit would not have altered the result of his trial or
established his innocence, Arthur has failed to meet his
burden of proof of demonstrating that these facts
constitute newly discovered evidence under Ala. R. Crim. P.
32.1(e).

Furthermore, this Court finds the State of Alabama’s

maintenance of the rape kit performed on Judy Wicker at the
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time of the murder was entirely proper and consistent with
policies and procedures in effect at that time. During the
evidentiary hearing, Angelo Della Manna, chief of forensic
biology and D.N.A. for the Alabama Department of Forensic
Sciences (“DFS”) testified concerning his review of DFS
documents relating to the location of the rape kit. First,

Della Manna testified that, in 1982, after DFS had
completed analysis and testing on physical evidence, the
local law enforcement agency who provided the physical

evidence for testing would be contacted to determine
whether that agency wanted the physical evidence returned
to the agency or destroyed by DFS. (R. 340-41)

In this case, Della Manna testified that the rape kit,
including other physical evidence, was submitted to the
Florence DFS lab on February 1, 1982. (R. 338) The rape kit
was then transferred to the Huntsville DFS lab for forensic
testing. Id. After testing was completed in March of 1982,
the rape kit and other physical evidence were returned to
the Florence DFS 1lab 1in July of 1982. (R. 338-39)
Subsequent to the return to Florence, Della Manna testified
that the documentation indicated that District Attorney

James Patton instructed the Florence DFS lab to destroy all
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physical evidence that was originally submitted to the
Florence DFS lab on February 1, 1982, of which the rape kit
was included. (R. 339) Della Manna testified that Patton’s
request was an open-ended request; because of gspace
limitations on the document, Patton simply referenced all
of the physical evidence from the February 1, 1982
submission to the Florence DFS as “et cetera” that should
be destroyed. (R. 340) Della Manna testified that this
specific sequence of events concerning the rape kit was
typical of the procedures in place at the time between DFS
and other law enforcement agencies. Finally, Della Manna
testified that he oversaw a search of the Florence and
Huntsville DFS labs and that neither facility had a rape
kit in their possession pertaining to this case.

Based on this evidence, this Court finds that the
possession, testing, maintenance and destruction of the
rape kit were entirely proper. In accordance with its’
practices in effect at that time, after testing was
completed on the rape kit, the Department of Forensic
Sciences contacted the law enforcement prosecuting agency
to determine what should be done with that evidence. At

that time, James Patton, District Attorney of Colbert
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County, made a determination that the rape kit, along with
other physical evidence, was not relevant to  the
prosecution of this <case and ordered that evidence
destroyed in accordance with the practices in place at that
time. This Court finds that no agency engaged in negligent
or improper conduct and this Court further finds no error
in the testing or maintenance of the rape kit performed on
Judy Wicker in this case. This court also considers the
affidavits submitted by the Court reporter, the District
Attorney and the Circuit Clerk of Colbert County, who have
conducted a through search for any evidence collected in
this 27 vyear old case and find no additional evidence
exists. (Court’s Exhibit 4) Arthur is not entitled to any
relief on his claim that the unavailability of the rape kit
requires his conviction and sentence to be vacated.

Accordingly, this Court denies relief on this claim.

III. ARTHUR IS NOT ENTITLED TO RELIEF ON HIS CLAIM THAT
THIS COURT SHOULD GRANT ACCESS TO DNA EVIDENCE AND
ORDER DISCOVERY RELATING TO THE CLAIM THAT THE RAPE KIT
CANNOT BE LOCATED.

In paragraphs 65-68 of his amended successive Rule 32

Petition, Arthur seeks this Court to order DNA testing on
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physical evidence - including the rape kit, wig, blood-
stained and torn clothing and hairs. Arthur also seeks
further discovery to investigate the claim that the rape
kit cannot be located.

Arthur is not entitled to relief on this claim. No
further discovery is warranted in this case. In this Rule
32 proceeding, Arthur would be entitled to discovery only
if he demonstrated good cause for the requested discovery.

See Ex parte Land, 775 So. 2d 847, 852 (Ala. 2000). “The

Alabama Supreme Court in Land noted that the main emphasis
in determining whether good cause is shown 1is a
determination of the merits and the procedural posture of
the underlying claims for which the discovery is sought to

substantiate.” Ex parte Stallworth, 941 So. 2d 327, 331

(Ala. Crim. App. 2006); see also Ex parte Perkins, 920 So.

2d 599, 603 (Ala. Crim. App. 2005) (“To determine whether a
petitioner has established good cause we must examine the
elements of the claim for which the discovery 1is
requested.”) .

Arthur cannot demonstrate good cause for discovery. As
noted above, the focal point of Arthur’s amended successive

Rule 32 petition is based on the affidavit of Bobby
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Gilbert. After the evidentiary hearing of April 14-15,
2009, this Court noted that Gilbert’s credibility was
extremely suspect and that Arthur’s Rule 32 petition could
have been dismi