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No.  195 l -  9  85

State of Alabama,

Respondent.

STATE OF ALABAMA'S RENEWED MOTTON TO SET AN EXECUTIOII DATE

Pursuant to Rule I (d) (1) of the Alabama Rules of

Appel] ate Procedure, the Stat.e of Alabama respectful lv

renews i ts request for this Honorable Court to set an

execution date for carrying out Thomas Arthur,s duly

adjudicated death sent.ence. Arthur has exhausted al1 of

his state and federal appeals, thus i t  is the appropriate

t ime for his execution to be seL. Furthermore, the United

Statses Supreme Court in an order entered today, Apri l  2l_,

2OO8, see Appendix A, page 5, denied. Arthur, s pet, i t ion for

cert.  j -orari ,  thus automatical ly terminating the stay of

execution that had been in plaee since December 5, 2007.

See  A r thu r  v .  A l l en .  No .  OT-395 . In support of this

mot j .on, the StaEe asserts the fo] lowinq:



On Apri l  a6, 2008, the United States Supreme Court

definit ively held that Kentucky, s lethal inject ion

prot.ocol ,  which is su_bstantial ly similar to Af abama, s

Iethal - inj  ect ion protocol-,  does not violate t.he Eighth

Amendment's prohibition of cruel and unusual punishment.

Baze  v .  Rees ,  No .  07-5439 ,  2oo8  wL L733259 ,  a t  *5 -1 -7  (Apr .

16 .  2008) .  In  ru l ing  tha t  \a  Ie tha l  in jec t ion  pro toco l

substantiaLly similar to the protocol we uphold today',

complies with the United States Consti tut. ion, the Supreme

Court removed any question as to the consti tut. ional i ty of

A labama's  le tha l  -  in j  ec t ion  pro toco l  .  Baze,  20Og WL

L733259, at *16. consequently, after 20 years have passed

since Arthur's original convict ion and sentence of death;

the end of direct appeal, state post- convj_ct. ion

proceedings. and federal post-convict ion proceedings; and

with no credible argument that Alabama. s 1etha1- inj ect ion

protocol is unconsti tut ional ,  the State,s strong interest

in the "timely enforcement of a sentence [has acguired] an

added moral dimension,,,  that reguires this Court set. a date

for the execution of Arthur, s duly adjudicated sentence of

dea th .  See  Ar thur  v .  K ing .  SO0 F .3d  1335 ,  j -340  (11 th  C i r ,



2OO7 )

q a i f

(quoting Calderon 523  U.S

1489 ,  l_so1  (1998)  ) .

Arthur has been thrice convicted in Al_abama courts of

capital murder and thrice sentenced to death for his crr-me.

Art.hur was convicted in Ig77 of murder in the second deqree

in the Circuit  Court of Marion County, in violat ion of Ala.

code  s  13A-5-40(a )  (13)  (1e75) He was sentenced to l i fe

imprisonment. while serving that sentence and assigned to

a work release center in Decatur, Arthur murdered Troy

Wj-cker, the husband of one of his paramours, by shooting

him with a .22 cal iber pistol through the r ight eye, while

he was asleep. He was indicted for that murder bv a

Colbert County grand jury on August 29, 1982. Au tr ial  ,

Arthur was convicted and sentenced to death brz

e lec t rocu t ion .

aff irmed both

Sta te ,  472  So .

The Alabama Court of Criminal Appeals

t.he convict ion and the sentence. Arthur w.

2d  650  (a la .  c r in .  App .  L9g4) ,  Th is  cour t

reversed because the trial court had improperly permitted

the State to offer evidence at tr ial  of the detai ls of the

1977 murder convict ion, which provided one of the facEors

that made Arthur el igible for the death penalty. Ex parte

Facts of Arthur, s Crimes and ,Judicial proceedin



Ar thur ,  472 So.  2d  665 (a f  a . 1-985) (detai ls of pri-or murder

were improperly admitt .ed at tr ial  under identi ty exception

to general exclusionary rule) .

In May of 1987, after a change of venue to the Circuit

Court of afef ferson County, Arthur was again convicted of

the murder of Troy Wicker and was sentenced to death. The

second conviction was reversed by the Afabama Court of

Cr imina l  Appea ls .  Ar thur  v .  S ta te ,  5?5 So.  2d  L165 (A Ia .

Crim. App. 1990) (The tr ial  court improperly admitted in

evidence a statement made by the defendant to a police

off icer in the absence of counsel two weeks after he had

asser ted  h is  r igh t  to  remain  s i len t . ) .  cer t .  den ied .  Ex

parte state of Al:abama [Re Arthur v. s!4te] 575 so. 2d !1_91-

(A Ia .  L9s1 , )

Arthur was indict.ed for the third tj.me on August. 29,

199L, on tvro counts of capital murder * murder done for

pecuniary or other valuable consideration (Ala. Code S 13A-

5-a0 (a) (7) ) and murder by one previously convicted during

the  pas t  twenty  years  (A Ia .  Code S 13A-5-40 (a )  (13)  )  .

Before the case r^ras submitted to the jrrry, however, the

prosecutor elected to dismiss one count that which

charged Art.hur with capital murder because he had al legedly


